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50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Part7

RIN 0560-AG90

Selection and Functions of Farm
Service Agency State and County
Committees

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: The Farm Service Agency
(FSA) is adopting, without change, an
interim rule that amended the
regulations governing the selection and
functions of State and county
committees. The amendments in the
interim rule were needed to make the
regulations consistent with the Farm
Security and Rural Investment Act of
2002 (the 2002 Farm Bill) and the Food,
Conservation, and Energy Act of 2008
(the 2008 Farm Bill). The intent of the
amendments was to ensure that socially
disadvantaged (SDA) farmers and
ranchers are appropriately represented
on county committees, to make the
county committee election process more
open and accountable, and to clarify
requirements for committee
membership in the situation where
existing county committees are
consolidated or combined. All of these
amendments have already been
implemented by FSA, except for the
new provisions specifying that the
Secretary may appoint a voting member
to the county committee when required
to ensure fair representation of SDA
farmers and ranchers. Those
appointments will be made starting in
2013. There will be no change in State
and county committee functions and
election procedures as a result of this
rule.

DATES: Effective March 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Barbara Boyd; telephone: (202) 720—
7890, email:
Barbara.Boyd@wdc.usda.gov. mailto..
Persons with disabilities or who require
alternative means for communications
should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).
SUPPLEMENTARY INFORMATION:

Background

Section 10708 of the 2002 Farm Bill
(Pub. L. 107-171) mandates several
changes in the election process for FSA
county committees and in the functions
of both State and county committees in
conducting county committee elections.
Section 1615 of the 2008 Farm Bill (Pub.
L. 110-246) makes minor additional
changes. The interim rule was
published in the Federal Register on
June 5, 2012 (77 FR 33063-33075),
following a proposed rule published on
November 28, 2006 (71 FR 68755—
68762). The rule was effective on
September 4, 2012. The interim rule
implemented the changes in the
regulations required by both the 2002
and 2008 Farm Bills, and also made
additional clarifying changes in
response to comments on a previous
proposed rule for the 2002 Farm Bill
changes. The interim rule included
provisions for the appointment of an
SDA voting member to a county
committee, which is authorized by the
2002 Farm Bill and will be implemented
in 2013.

Consistent with the 2002 Farm Bill,
the purpose of the amendments was to
increase the transparency and
accountability of county elections and
to provide opportunities for the
nondiscriminatory participation of SDA
farmers and ranchers in county
committees and in the programs of
United States Department of Agriculture
(USDA). The 2002 Farm Bill requires
several actions by FSA to achieve those
goals. The regulations specified in the
interim rule are one of those actions; the
other actions include collecting and
reporting extensive data on the results
of county committee elections and
establishing Uniform Guidelines for
conducting those elections. The 2008
Farm Bill requires additional changes to
increase the maximum number of
county committee members in the
situation where counties are combined
or consolidated into a single multi-
county office, and to clarify that a

farmer or rancher may serve only on the
county committee for the county office
where their farm records are
administered.

In response to the interim rule, 10
comments were submitted. The
responses to issues raised in the
comments are discussed later in this
document. The issues raised concerned
SDA appointments and outreach. No
changes are being made to the
regulations as a result of comments,
because most of the comments
supported the rule and the few
alternatives suggested by commenters
exceed our legislative authority or are
not legally viable. There were no
comments on the provisions of the
interim rule other than the SDA
appointment process. Both supporting
and opposing comments on the interim
rule supported the need for FSA’s
outreach to SDA producers. Therefore,
in the discussion of the comments, this
rule provides additional information
about our outreach efforts.

Background on County Committees

County committees were originally
authorized by Congress in the 1930s to
allow for grassroots input and local
administration of Agricultural
Adjustment Administration programs.
At that time, local farmers elected
delegates to a county convention, which
selected the members of the county
committee. Direct election of county
committee members has been FSA
practice since FSA itself was authorized
by the Federal Crop Insurance Reform
and Department of Agriculture
Reauthorization Act of 1994 (Pub. L.
103-334).

County committees provide local
input on the administration of FSA
programs, including commodity price
support loans and payments,
conservation programs, disaster
payments, and emergency programs.
Committee members are a critical
component of the day-to-day operations
of FSA. They help deliver and provide
outreach for FSA Farm Programs at the
local level. Farmers who serve on
committees help decide the kind of
programs their counties will offer. They
provide input on how to improve
program delivery. They work to make
FSA agricultural programs serve the
needs of local farmers and ranchers, and
help local farmers and ranchers know
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what programs are available. The duties
of county committees currently include:

¢ Informing farmers of the purpose
and provisions of FSA programs;

¢ Keeping the State FSA Committee
informed of local administrative area
(LAA) conditions;

¢ Monitoring changes in farm
programs;

e Participating in monthly county
meetings;

¢ Directing outreach activities;

e Making recommendations to the
State committee on existing programs;

¢ Conducting hearings and reviews as
requested by the State committee; and

¢ Ensuring SDA farmers and ranchers
are fairly represented.

County committee decisions are made
by consensus. Committee members vote
to achieve consensus on various items,
for example, yield determination for the
county, the county executive director
(CED) ratings, and approving producer
applications when required for various
Farm Programs.

County committees do not oversee the
administration of FSA direct or
guaranteed farm operating loans or
ownership loans. Those are
administered by FSA federal employees.

There are currently more than 7,700
committee members serving on more
than 2,100 committees nationwide.
More than 219,000 ballots were cast in
the 2011 county elections. Elected
committee members serve for a 3-year
term, and roughly one-third of seats are
up for election each year. There are term
limits, which enables beginning farmers
and those who have not participated in
the past have an opportunity to serve.
The interim rule added provisions
specifying that the Secretary may
appoint an SDA voting member when
there is no elected SDA member on a
county committee and one is needed to
ensure fair representation based on the
demographics of the county. In the
context of this rule, SDA groups are
African Americans, American Indians,
Alaska Natives, Hispanics, Asian
Americans, Pacific Islanders and
women. Appointed members will serve
a 1-year term and also have term limits.
The determination of the need for an
appointed member will be performed
after each annual election. The 2012
county committee elections are in
December 2012. Therefore, the
determination of need for appointed
members based on the results of the
election 2012 cycle will be made by
January 2013. Appointed SDA members
will start their 2013 term in March 2013.

County committees may also have
appointed non-voting SDA advisors.
The appointment of those advisors is
one of the efforts USDA has made to

address the concerns in the 2002 Farm
Bill about fair representation of SDA
farmers and ranchers on county
committees. Non-voting SDA advisors
are recommended by the local county
committee, in consultation with local
community groups and local Tribal
organizations representing SDA farmers
and ranchers, and appointed by the
State committee. Advisors attend county
committee meetings and ensure that
SDA issues and viewpoints are
understood and considered in FSA
actions. Non-voting advisors do not
have the authority to sign documents or
vote on county committee actions.

As discussed in the next section, the
interim rule updated the regulations to
make them consistent with current
practice, but did not change the role of
county committees or county committee
voting members from current practice,
with the exception of the new SDA
appointment authority that will be
implemented in 2013.

Amendments Implemented Through the
Interim Rule

The interim rule amended 7 CFR part
7, “Selection and Functions of Farm
Service Agency State and County
Committees.” It made substantive
changes to the regulations that were
needed to add requirements from the
2002 and 2008 Farm Bills. This section
of the document briefly discusses those
amendments that have already been
implemented in the regulations. We did
not receive any comments on the
amendments.

The definitions for “participate” and
‘“‘cooperate” were added to the
regulations. These terms, which are
specified in the 2002 Farm Bill, are used
to clarify who is eligible to vote in
county elections and be nominated to
serve on county committees. Farmers
and ranchers who “participate,”
meaning they receive assistance,
benefits, or services from USDA or
indirectly through another federal
government agency, may vote in county
elections and be nominated as county
committee members. Farmers and
ranchers who provide information to the
FSA county office about their farming
operation, thus meeting the definition of
“‘cooperate” in the rule, may also be
eligible voters and nominees even if
they do not directly receive benefits or
services from USDA.

The regulations for the establishment
of LAAs were revised to be consistent
with current practice and with the 2002
and 2008 Farm Bills. The regulations
specify at least 3 LAAs per county, with
up to 11 LAAs for county committees
that have jurisdiction over multiple
counties. The maximum allowable

number of LAAs per county committee
was increased in some cases. The
purpose of having more LAAs is, in
part, to ensure that SDA representation
is not reduced when county offices are
combined. In some circumstances, such
as a very large county or one with many
farms, a county committee with
jurisdiction over a single county can
have up to five LAAs.

The specific requirements on election
procedures were added to the
regulations, including specific
requirements to give the public advance
notice at least 30 days before the
election on how, where, and when
eligible voters may vote. FSA holds all
the county elections at the same time
every year, with ballots available in
November and counted in December.
The elections are widely publicized at
the county, State, Tribal, and national
levels. As specified in the regulations,
the public may observe the opening and
counting of the ballots, and the county
committee must provide at least 10 days
advance notice of the date, time, and
place at which the ballots will be
opened and counted.

Occasionally, a vacancy on the county
committee occurs outside of the normal
election cycle, such as when a member
resigns or moves away. The procedures
for how a vacancy may be filled by a
special election or a designated alternate
were clarified in the regulations. While
the option to have the State committee
designate an alternate is specified in the
regulations so that FSA can exercise that
option if needed, special elections are
normally held to fill vacancies.

The challenges and appeals
requirements regarding the voter
eligibility or results of a county
committee election in the regulations
includes specific requirements to allow
nominees to challenge the results of
elections within required times and to
allow a special election if the election
is nullified.

The 2002 Farm Bill requires FSA to
collect and report detailed information
on county election results. Therefore,
the regulations include requirements for
FSA county committees to collect this
information and provide it to the FSA
national office. This information is
already being collected and reported.
FSA publishes this information
annually, and it is available on our Web
site at www.fsa.usda.gov/elections.
Election results for 2002 through 2011
are currently posted.

The political activity restrictions and
personnel actions procedures in the
regulations are consistent with the
specific procedures in FSA handbooks
and directives that are already in use.
Since the details are in the handbooks


http://www.fsa.usda.gov/elections

Federal Register/Vol.

78, No. 41/Friday, March 1, 2013/Rules and Regulations

13773

and directives, the provisions now
reference the appropriate handbooks
and directives. Obsolete appeals
provisions were removed from the
regulations.

The interim rule also made a number
of technical changes to remove other
obsolete provisions, such as removing
references to county conventions and
community committees.

Provisions To Appoint SDA Members to
County Committees

The 2002 Farm Bill grants the
Secretary the authority to appoint a SDA
committee member to a committee to
achieve the goal of fair representation in
a county committee jurisdiction. The
2008 Farm Bill requires the Secretary to
develop procedures to maintain SDA
representation on county committees.
The interim rule specified that the
Secretary may appoint one additional
SDA voting member to a county
committee when a significant
population of SDA farmers and ranchers
exist in the committee jurisdiction and
no member is elected from that socially
disadvantaged population.

As discussed in the preamble to the
interim rule, the Secretary will use the
authority to appoint SDA committee
members when the statistical evidence,
measured at the county level,
demonstrates a lack of diversity and
underrepresentation on selected county
committees over a period of at least 4
years. The appointed SDA committee
member will be in addition to the
elected voting members. The appointed
member does not replace any of the
elected members. Where the county
already has an SDA advisor, the
Secretary may appoint that advisor as
the SDA voting member.

FSA’s analysis of 2010 and 2011
election results showed that of the
approximately 2,100 county
committees, about 13 percent met the
threshold where SDA representation
would be expected based on the
demographics of the eligible county
committee voters in the county. Of these
counties where SDA representation
would be expected, over half already
had an elected SDA voting member.
Almost all of the counties where SDA
representation would be expected
already had a non-voting SDA advisor.
Fewer than 20 counties that met the
benchmark for expected SDA
representation had neither an elected
SDA voting member nor an SDA
advisor.

The Secretary will also consider
observed historical voting patterns in
determining when an SDA appointment
is needed. FSA has collected detailed
election data for the past decade of

county committee elections, as required
by the 2002 Farm Bill. Voting patterns
are relevant because individual voting
members may resign or reach term
limits, resulting in a temporary lack of
SDA representation. Only counties that
have an observed pattern of non-
representation for at least the past four
election cycles will be considered for
SDA appointments. Analysis of 2007
through 2010 election data found that
about 5 percent of counties (over 100)
would be in this group. Counties that
meet the benchmark for lacking SDA
representation and do not currently
have an SDA voting member, but have
had one in at least one of the last four
election cycles, will not be considered
for appointments. Where counties do
not currently have an SDA voting
member, meet the benchmark for
lacking SDA representation for at least
four election cycles, and have an
advisor, the Secretary may select the
existing advisor as the appointed SDA
voting member. The vast majority of the
appointments (roughly 80 percent) are
expected to be elevation to voting status
of persons who are already serving on
their local county committee as a non-
voting SDA advisor. In the few counties
with no SDA advisor, the selection of an
appointed member will follow the same
procedure used to identify an SDA
advisor, including, among other things,
outreach to community based
organizations.

FSA will continue outreach efforts to
increase SDA voter participation and
SDA representation on county
committees through the regular election
process. We will also continue to update
the statistical analysis each year with
current year election data. Going
forward, the appointment process will
be used where and when it is needed to
ensure fair representation of SDA
farmers and ranchers. If in any year the
statistical analysis finds that SDA
farmers and ranchers are fairly
represented on all county committees,
then the Secretary will not need to make
any SDA appointments that year.

Discussion of Comments on Interim
Rule

FSA received ten comments on the
interim rule. The comments were
received from producers, organizations
representing producers, and
organizations representing county
committee members and FSA county
office employees. The commenters
generally supported the interim rule,
and the goals of making the election
processes more transparent and
ensuring fair SDA representation. Three
commenters did not support the SDA
appointments. Some generally

supportive comments suggested
alternatives to the SDA appointment
process as specified in the interim rule.
Nine of the 10 comments addressed the
new procedures for appointing SDA
members; the 10th addressed the need
for more outreach to SDA stakeholders,
which was also an issue of concern for
many of the other commenters. We did
not receive comments on any other
provision of the interim rule.

Comment: The SDA appointment
process would inject politics into the
county committee system. It would be a
huge problem for the Secretary of
Agriculture to appoint numerous
qualified SDA committee members
every year.

Response: Based on our past
experience with appointing non-voting
SDA advisors, we do not envision major
problems finding qualified SDA farmers
and ranchers who meet the eligibility
requirements for county committee
membership as specified in the interim
rule. The eligibility requirements for
appointed and elected members are
identical.

Comment: The current election
process has local accountability and
should be maintained.

Response: The current election
process will be maintained. In addition,
the SDA appointed members will be
selected from the local community and
must meet the same eligibility
requirements as elected members.

Comment: The SDA appointments
will create a disconnection rather than
a connection to the community. The
election process serves the community
better.

Response: The SDA appointments do
not replace any elected members. The
SDA appointed members will be
selected from the local community. The
appointments are needed to ensure that
the county committee membership
represents the community. In most
cases, the election process has resulted
in county committee membership that
fairly represents the community in that
area. FSA outreach has resulted in
increased SDA representation on county
committees. However, our analysis of
election results indicates that in a few
county committee jurisdictions, fair
representation of the community has not
been achieved through the election
process. If in the future the election
results in every county demonstrate fair
representation of the local community
based on the demographics of that
community, no appointments will be
needed.

Comment: The new rule is
unnecessary because the policies and
procedures already in place accomplish
the stated objective of fair and balanced
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representation. Appointments are
undemocratic.

Response: While the increased FSA
outreach activities over the last several
years have resulted in the election
process reflecting fair representation in
most locations, our analysis of election
results indicates that in a few county
committee jurisdictions, fair
representation has not been achieved
through the existing election process. If
in the future the election results in
every county demonstrate fair
representation based on the
demographics of that county, no
appointments will be needed.

Comment: If there is an existing SDA
advisor, will the SDA appointed
member be in addition to that person, or
will the advisor become the appointed
member?

Response: Where an SDA
appointment is needed, the Secretary
will consider any existing SDA advisor
for that position, in which case the
advisor would likely be appointed as
the SDA member. However, the Advisor
is a separate position from the SDA
appointed member and it is possible
that both positions could potentially be
filled by two separate people in the
same county if there is a need to
represent multiple SDA groups for fair
representation. In that situation where
multiple SDA groups lack fair
representation on the county committee,
there could be both a voting SDA
appointed member and a non-voting
Advisor in the same county.

Comment: Encouraging SDA
representation through appointments is
just and fair, but the SDA category
should include small farmers.

Response: The SDA groups for this
regulation are defined in the 2002 Farm
Bill; we do not have the authority to add
groups to the definition. However, FSA
does recognize the needed for outreach
and program education with small
farmers and includes reaching that
group in their outreach plans.
Additional information on existing FSA
Farm Programs is also available on the
FSA Web site at: http://
www.fsa.usda.gov. Information on FSA
Education and Outreach as well as
contact information is available at:
http://www.fsa.usda.gov/outreach.
Information on assistance available to
SDA farmers is available at: http://
www.fsa.usda.gov/FSA/webapp?
area=about&subject=landing&
topic=sao-oa-cr-ma.

Comment: Instead of appointments,
have SDA-only elections to elect a
county level at-large member. The 2002
Farm Bill provides the Secretary with
the authority to establish at-large
minority LAAs and to accept

nominations from SDAs for those
designated at-large seats.

Response: The 2002 Farm Bill does
not provide USDA the authority to
conduct separate elections where only
SDA members may be nominated, or to
create at-large minority LAAs. The
procedures for appointing SDA
members in the regulations are narrowly
tailored to promote diversity and
inclusion on county committees,
consistent with the legislative authority
provided in the 2002 and 2008 Farm
Bills.

Comment: Use the LAA demographics
instead of the county demographics to
decide if an appointment is needed.
Using county level data may dilute the
apparent need for an SDA
representative.

Response: The county committee
serves the county as a whole, and we
have legislative authority for one and
only one appointed SDA member per
county. Therefore, it is appropriate to
use county level demographic data to
determine if an SDA appointment is
needed, and to select that member from
any LAA in the county.

Comment: LAA boundaries should be
reviewed in consultation with
community and SDA groups.

Response: SDA population is one of
the factors used in determining LAA
boundaries.

Comment: Appoint SDA members to
a 3 year term instead of a 1 year term.
One year is not enough time to develop
relationships with the farming
community or to be effective in
understanding FSA programs and their
delivery.

Response: The SDA member term was
established as 1 year because the county
committee elections are held every year.
If an SDA member is elected, there is no
need for an additional SDA appointed
member to achieve fair representation.
The goal is to increase the SDA
population through the election process
whenever possible. If the need for an
appointed member continues beyond 1
year, the appointed SDA member can be
selected for up to 9 consecutive years as
an appointed member. Also, a formerly
appointed member may at any time run
for election as an elected member,
subject to the 9 consecutive years limit.
The ability to serve for 9 consecutive
years provides the opportunity to build
community relationships and
knowledge base over time.

Comment: Release voter lists to
candidates and community
organizations. Some local county FSA
offices will not provide that
information. The list of voters should
include the race, gender, and ethnicity

of voters, under conditions consistent
with the Privacy Act.

Response: FSA collects and publishes
general information about voter
demographics in each LAA. The Privacy
Act requires that agencies publish a
System of Records notice in the Federal
Register with a period for public
comment before personal information is
collected to inform the public on how
the collected information will be used.
Personally identifiable information may
be released for certain routine uses,
which must be specified in the System
of Records notice. As provided in the
current regulations and in the
applicable System of Records notice,
releasing the list of eligible voter names
and addresses to candidates for county
committee is listed as a “routine use” of
that information in the System of
Records notice that covers the collection
of that information. Only names and
addresses are provided to candidates;
other information such as race,
ethnicity, and gender, etc., is not
released to candidates. Releasing
personally identifiable information on
race, ethnicity, and gender of individual
voters to candidates for county
committee elections is not an authorized
routine use in the applicable System of
Records (Farm Records File
(Automated) USDA/FSA-2) that covers
the collection of FSA program
participant information. Releasing that
information is longstanding FSA policy
and did not change with the interim
rule. In addition, lists of voter names
without addresses will be provided to
any member of the public, including
community organizations, on request. If
there is an issue with a particular FSA
county office not providing that
information, please contact the
applicable State Office. Contact
information for State Offices can be
found at http://www.fsa.usda.gov/FSA/
stateOffices.

Comment: Implement Section 14006
of the 2008 Farm Bill, and release the
data on program participation data to
the public.

Response: National Agricultural
Statistics Service (NASS) 2007 Census
of Agriculture data, which includes data
on producer demographics at the
national, State, and county levels, is
currently available on the web at
www.agcensus.usda.gov. USDA has also
implemented new forms and a
Departmental Regulation to implement
Section 14006, and has directed
agencies to collect the required data on
race, ethnicity, and gender of program
applicants and participants. That data is
expected to be available to the public on
the USDA Web site in 2013.
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Comment: The FSA local offices need
to do more on SDA outreach, not just
about the county committee process, but
about all of its programs. They need to
invest more in partnerships with
community based organizations to
improve outreach and training. Also, the
county committees need to do more on
providing information to local SDA
farmers and ranchers. Elections should
be more widely publicized, and FSA
should do more to improve SDA
participation in elections. More
emphasis should be placed on outreach
to all farmers, not just SDA farmers, at
the local level, to foster the next
generation of farmers. FSA should be
required to work with community based
organizations on evaluations and
required improvements in election
participation and participation in FSA
programs.

Response: The Farm Service Agency
is committed to improving outreach to
farmers and ranchers and will continue
to provide guidance and tools to assist
local offices in conducting and
improving outreach at the local levels
within the resources available. Local
farmers and ranchers are also
encouraged to become involved and
learn more about the county committee
by attending county committee regular
meetings. Times and place of county
committee meetings can be obtained
from the local FSA county office and the
public is welcomed at the meetings.

FSA is committed to carrying out an
effective outreach program to improve
program participation processes and
overcome barriers commonly faced by
farmers and ranchers. Those barriers
include access to credit and lack of
information on available FSA programs.
Part of that commitment includes
ensuring:

e Resources such as funding,
manpower, and training materials are
provided to States and counties we
SEerve;

e Partnerships with members of the
underserved and minority groups,
community based organizations,
community leaders, congressional
leaders, educational institutions, and
other federal agencies are required and
supported; and

e Fair representation in FSA county
committee nominations and elections is
achieved.

FSA conducts an extensive outreach
program and relies on partnerships to
assist in efforts to improve accessibility
to our programs and services. FSA has
made outreach an integral part of the
overall delivery of programs and
services to customers and potential
beneficiaries. The purpose of the
outreach is to ensure that the county

committee election process, and all FSA
programs and services, are equally
available to all customers.

With hundreds of national partners
and thousands of state and county
partners, these outreach efforts to
enhance the county committee election
process have improved participation
and awareness significantly over the
years. Through outreach informational
meetings, the mailing of election
material packets, slide presentations,
public service announcements,
newsletters, press releases, posters, fact
sheets, and success stories, the public
have become more aware of the county
committee structure, eligibility
requirements, and nomination
processes. More information on the
county committee election process and
election results are available in English
and Spanish at: http://
www.fsa.usda.gov/elections.

Last year, FSA outreach coordinators
conducted over 7,000 outreach activities
that reached over 4 million people
nationwide. FSA does evaluate the
effectiveness of outreach in improving
election and program participation. In
the past few years through extensive
outreach efforts:

e Participation of beginning and
minority farmers in FSA programs has
increased;

e Farm loan assistance to immigrant
farmers has increased; and

e SDA participation in county
committee nominations and elections
have increased.

In addition to the county office
outreach meetings, participation in
other partner events and activities helps
to ensure we are reaching all of our
customers and potential customers. We
participate in local and national
conferences, festivals, State and county
fairs, farm expos, and grower and
producer workshops. We conduct
special group meetings to discuss
disaster assistance programs and county
committee elections. Through the USDA
Strike Force Initiative, FSA works in
partnership with community based
organizations and other USDA agencies
to improve outreach and provide
assistance to persistent poverty
communities and farmers. FSA also
participates in farm tours and Ag Field
Days.

Through extensive outreach,
planning, promotion, and partnerships,
FSA has shown a strong commitment to
promote fair representation and the
increase participation of eligible farmers
and ranchers in all FSA programs. See
www.fsa.usda.gov/outreach for more
information.

Executive Order 12866 and 13563

Executive Order 12866, “Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasized the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Management and Budget
(OMB) designated this rule as not
significant under Executive Order 12866
and therefore, OMB has not reviewed
this final rule.

Regulatory Flexibility

The Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA),
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to the notice and comment
rulemaking requirements under the
Administrative Procedure Act (5 U.S.C.
553) or any other statute, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
FSA has determined that this rule will
not have a significant impact on a
substantial number of small entities for
the reasons explained below. Therefore,
FSA has not prepared a regulatory
flexibility analysis.

There are no costs to comply with this
rule because the regulatory changes
were implemented through the previous
interim rule. There are no costs of
compliance with this rule for the public,
and the costs for the previous interim
rule are expected to be minimal. No
comments were received on the
proposed rule or interim rule regarding
the economic impact on small entities.
Therefore, FSA certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

Environmental Review

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act of
1969 (NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA (7 CFR part
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799). The rule was determined to be
Categorically Excluded. Therefore, no
environmental assessment or
environmental impact statement will be
completed for this final rule.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State, and local officials. The objectives
of the Executive Order are to foster an
intergovernmental partnership and a
strengthened Federalism, by relying on
State, and local processes for State, and
local government coordination and
review of proposed Federal Financial
assistance and direct Federal
development. For reasons set forth in
the Notice to 7 CFR part 3015, subpart
V (48 FR 29115, June 24, 1983), the
programs and activities within this rule
are excluded from the scope of
Executive Order 12372.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.”” This rule is not
retroactive and it does not preempt
State, or local laws, regulations, or
policies unless they present an
irreconcilable conflict with this rule.
Before any judicial action may be
brought regarding the provisions of this
rule the administrative appeal
provisions of 7 CFR parts 11 and 780
must be exhausted.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule do
not have any substantial direct effect on
States, the relationship between the
Federal government and the States, or
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State, and local governments.
Therefore, consultation with the States
is not required.

Executive Order 13175

This rule has been reviewed for
compliance with Executive Order
13175, “Consultation and Coordination
with Indian Tribal Governments.”
Executive Order 13175 imposes
requirements on the development of
regulatory policies that have Tribal
implications or preempt Tribal laws.
The policies contained in this rule do
not preempt Tribal law.

FSA has been working closely with
the USDA Office of Tribal Relations to
ensure that the rule meets the concerns
of Tribal leaders and to develop a plan

to improve the rule implementation
with FSA staff. USDA will also respond
in a timely and meaningful manner to
all Tribal government requests for
consultation concerning this rule and
will provide additional venues, such as
webinars and teleconferences, to
periodically host collaborative
conversations with Tribal leaders and
their representatives concerning ways to
implement this rule in Indian country.
We received one comment on the
interim rule, from a group representing
Tribal farmers and ranchers. That
comment is addressed above and noted
that the local county committee and
local FSA office should improve
outreach efforts to Tribal members.

Unfunded Mandates Reform Act

Title I of the Unfunded Mandate
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions on State, local, or Tribal
governments or the private sector.
Agencies generally must prepare a
written statement, including a cost
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures of $100 million or
more in any 1 year for State, local, or
Tribal governments, in the aggregate, or
to the private sector. UMRA generally
requires agencies to consider
alternatives and adopt the more cost
effective or least burdensome alternative
that achieves the objectives of the rule.
This rule contains no Federal mandates
under the regulatory provisions of Title
IT of the Unfunded Mandates Reform
Act of 1995 (UMRA) for State, local, or
Tribal governments, or the private
sector. Therefore, this rule is not subject
to the requirements of sections 202 and
205 of UMRA.

Paperwork Reduction Act

Currently approved information
collection activities are covered under
OMB control number 0560-0229. This
rule involves no change to the currently
approved collection of information.

E-Government Act Compliance

FSA is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects for 7 CFR Part 7

Agriculture.

PART 7—SELECTION AND
FUNCTIONS OF FARM SERVICE
AGENCY STATE AND COUNTY
COMMITTEES

m Accordingly, we are adopting as final,
without change, the interim rule that
amended 7 CFR part 7 and that was
published at 77 FR 33063-33075 on
June 5, 2012.

Signed on December 4, 2012.
Thomas J. Vilsack,
Secretary of Agriculture.
[FR Doc. 2013—04790 Filed 2—28-13; 8:45 am|
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-11-0002;
NOP-11-02]

National Organic Program: Notice of
Policies Addressing Kelp, Seeds and
Planting Stock, Livestock Feed, and
Responding to Pesticide Residue
Testing

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of availability of final
guidance.

SUMMARY: The National Organic
Program (NOP) is announcing the
availability of three final guidance
documents and one instruction
document intended for use by certifying
agents and certified operations. The
final guidance and instruction
documents are entitled as follows: “The
Use of Kelp in Organic Livestock Feed
(NOP 5027); Responding to Results from
Pesticide Residue Testing (NOP 2613)”;
“Seeds, Annual Seedlings, and Planting
Stock in Organic Crop Production (NOP
5029)”; and “Evaluating Allowed
Ingredients and Sources of Vitamins and
Minerals for Organic Livestock Feed
(NOP 5030)”. These final guidance and
instruction documents are intended to
inform the public of NOP’s current
thinking on these topics.

DATES: The final guidance documents
announced by this notice of availability
are effective on March 4, 2013.

FOR FURTHER INFORMATION CONTACT:
Melissa Bailey, Ph.D., Director,
Standards Division, National Organic
Program, USDA-AMS-NOP, 1400
Independence Ave. SW., Room 2646—
So., Ag Stop 0268, Washington, DC
20250, Email:
Melissa.bailey@ams.usda.gov;
Telephone: (202) 720-3252; Fax: (202)
205-7808.
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SUPPLEMENTARY INFORMATION:

I. Background

On June 13, 2011, the National
Organic Program (NOP) published in the
Federal Register a notice of availability
with request for public comment on four
draft guidance documents (76 FR
34180). The topics covered in the draft
documents addressed recommendations
issued by the National Organic
Standards Board (NOSB) and the USDA
Office of Inspector General (OIG) in a
March 2010 audit report of the NOP.
The four documents presented policies
on the use of kelp in livestock feed
products, procedures for certifying
agents in response to results from
pesticide residue testing, requirements
for procurement and use of seed,
seedlings and planting stock, and
evaluation criteria for allowed
ingredients and sources of vitamins and
minerals in livestock feed. The four
draft guidances can be viewed on the
NOP Web site at http://
www.ams.usda.gov/NopDraftGuidance.
The 60-day comment period closed on
August 12, 2011.

The NOP received approximately 50
individual comments on the four draft
guidance documents. Based upon the
comments received, the NOP revised
and is publishing the three draft
guidance documents as final: “NOP
5027—The Use of Kelp in Organic
Livestock Feed; “NOP 5029—Seeds,
Annual Seedlings, and Planting Stock in
Organic Crop Production”; and “NOP
5030—Evaluating Allowed Ingredients
and Sources of Vitamins and Minerals
for Organic Livestock Feed”’. Each
guidance document includes an
appendix where the NOP provides a
complete discussion of the comments
received and the rationale behind any
changes made to the guidance
documents as well as any changes
proposed, but not made to the guidance
documents.

The fourth draft guidance document,
“NOP 5028—Responding to Results
from Pesticide Residue Testing,” has
been revised and reissued under the
same title as an instruction document,
NOP 2613. Instruction documents set
forth or clarify existing NOP procedures
and provide information to certifying
agents about conducting business
related to certification and enforcement.
In contrast, guidance documents
provide or explain options and
alternatives to satisfy regulatory
requirements, set forth changes in
interpretation of policy, or address
unusually complex or highly
controversial issues. Upon
consideration of the objectives of the
content in the final document, the NOP

has issued NOP 2613 as an instruction
document, rather than guidance, since
the purpose is to explain to certifying
agents how to respond to results from
pesticide residue testing. Because this
was issued as a draft guidance with
request for comment, this instruction
includes an appendix where the NOP
provides a discussion of the comments
received on the draft guidance and the
rationale behind any changes made in
the instruction as well as any changes
proposed, but not made to the
instruction.

The three final guidance documents
and one instruction document are now
available from the NOP through “The
Program Handbook: Guidance and
Instructions for Certifying Agents and
Certified Operations”. This Handbook
provides those who own, manage, or
certify organic operations with guidance
and instructions that can assist them in
complying with the NOP regulations.
The current edition of the Program
Handbook is available online at http://
www.ams.usda.gov/
NopProgramHandbook.

II. Significance of Guidance

These final guidance documents are
being issued in accordance with the
Office of Management and Budget
(OMB) Bulletin on Agency Good
Guidance Practices (GGPs) (January 25,
2007, 72 FR 3432-3440). The purpose of
GGPs is to ensure that program guidance
documents are developed with adequate
public participation, are readily
available to the public, and are not
applied as binding requirements. Final
guidance represents the NOP’s current
thinking on these topics. It does not
create or confer any rights for, or on, any
person and does not operate to bind the
NOP or the public. Guidance documents
are intended to provide a uniform
method for operations to comply that
can reduce the burden of developing
their own methods and simplify audits
and inspections. Alternative approaches
that can demonstrate compliance with
the Organic Foods Production Act
(OFPA), as amended (7 U.S.C. 6501—
6522), and its implementing regulations
are also acceptable. As with any
alternative compliance approach, the
NOP strongly encourages industry to
discuss alternative approaches with the
NOP before implementing them to avoid
unnecessary or wasteful expenditures of
resources and to ensure the proposed
alternative approach complies with the
Act and its implementing regulations.

III. Electronic Access

Persons with access to Internet may
obtain the final guidance at the NOP’s
Web site at http://www.ams.usda.gov/

nop. Requests for hard copies of the
guidance or instruction documents can
be obtained by submitting a written
request to the person listed in the
ADDRESSES section of this Notice.

Authority: 7 U.S.C. 6501-6522.
Dated: February 26, 2013.
David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2013-04823 Filed 2—28—13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 905

[Doc. No. AMS—-FV—11-0076; FV11-905-1
FR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida;
Redistricting and Reapportionment of
Grower Members, and Changing the
Qualifications for Grower Membership
on the Citrus Administrative
Committee

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule redefines
districts, reapportions representation,
and modifies the qualifications for
membership on the Citrus
Administrative Committee (Committee).
The Committee is responsible for local
administration of the Federal marketing
order for oranges, grapefruit, tangerines,
and tangelos grown in Florida (order).
This final rule reduces the number of
districts, reapportions representation
among the districts, and allows up to
four growers who are shippers or
employees of a shipper to serve as
grower members on the Committee.
These changes adjust grower
representation to reflect the composition
of the industry, provide equitable
representation from each district, and
create the opportunity for more growers
to serve on the Committee.
DATES: Effective March 4, 2013.
FOR FURTHER INFORMATION CONTACT:
Corey E. Elliott, Marketing Specialist, or
Christian D. Nissen, Regional Director,
Southeast Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 325—8793, or Email:
Corey.Elliott@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
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regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202)720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 905, as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This final rule redefines districts,
reapportions representation, and
modifies the qualifications for
membership on the Committee. This
rule reduces the number of districts,
reapportions grower representation
among the districts, and allows up to
four growers who are shippers or
employees of a shipper to serve as
grower members on the Committee.
These changes adjust grower
representation to reflect the composition
of the industry, provide equitable
representation from each district, and
create the opportunity for more growers
to serve on the Committee. These
changes were unanimously
recommended by the Committee at a
meeting on July 14, 2011.

Section 905.14 of the order provides
the authority to redefine the districts
into which the production area is
divided and to reapportion or otherwise
change the grower membership of the
districts to assure equitable grower
representation on the Committee. This
section also provides that such changes
are to be based, so far as practicable, on
the averages for the immediately
preceding five fiscal periods of: (1) The
volume of fruit shipped from each
district; (2) the volume of fruit produced
in each district; and, (3) the total
number of acres of citrus in each
district. It also requires that the
Committee consider such redistricting
and reapportionment during the 1980—
81 fiscal period and only in each fifth
fiscal period thereafter. The
recommendation of July 14, 2011, is
consistent with the time requirements of
this section.

Section 905.19 provides for the
establishment of and membership on
the Committee, including the number of
grower and handler members and their
corresponding qualifications to serve. In
addition, this section provides the
authority for the Committee, with the
approval of the Secretary, to establish
alternative qualifications for grower
members. The qualifications in this
section specify that grower members
cannot be shippers or employees of
shippers.

Prior to this change, § 905.114 of the
order’s administrative rules and
regulations listed and defined four
grower districts within the production
area. District One included the counties
of Hillsborough, Pinellas, Pasco,
Hernando, Citrus, Sumter, Lake, Orange,
Seminole, Alachua, Putnam, St. Johns,
Flagler, Marion, Levy, Duval, Nassau,
Baker, Union, Bradford, Columbia, Clay,
Gilchrist, and Suwannee and County
Commissioner’s Districts One, Two, and
Three of Volusia County, and that part
of the counties of Indian River and
Brevard not included in Regulation Area
II. District Two included the counties of
Polk and Osceola. District Three
included the counties of Manatee,
Sarasota, Hardee, Highlands,
Okeechobee, Glades, De Soto, Charlotte,
Lee, Hendry, Collier, Monroe, Dade,
Broward, and that part of the counties
of Palm Beach and Martin not included
in Regulation Area II. District Four
included St. Lucie County and that part
of the counties of Brevard, Indian River,
Martin, and Palm Beach described as
lying within Regulation Area II, and
County Commissioner’s Districts Four
and Five of Volusia County.

Section 905.114 also specifies the
grower representation on the Committee
from each district. Previously, District

One was represented by one grower
member and alternate; District Two was
represented by two grower members and
alternates; Districts Three and Four
were represented by three grower
members and alternates.

Since the last redistricting and
reapportionment in 1991, total citrus
acreage has fallen by 24 percent,
production has fallen by 23 percent, and
fresh shipments have fallen by 60
percent. Citrus production and growing
acreage have gradually shifted from the
north and central parts of the state to the
eastern and southwestern growing
regions following damaging freezes. The
industry has also seen an overall
decrease in acreage and production due
to real estate development and the
impact of several hurricanes. Increased
production costs associated with
replanting, cultivating, and battling
citrus diseases, such as canker and
greening, have also contributed to
changes in production.

Considering the numerous changes to
the industry, the Committee discussed
the need to redistrict the production
area and reapportion grower
membership at its meeting on July 14,
2011. During the discussion, Committee
members agreed that industry
conditions have been stabilizing,
making this an appropriate time to
consider redistricting and
reapportionment. Trees planted to
replace acreage lost to disease and
hurricane damage are now producing,
new production practices are helping to
mitigate the effects of disease, and a
weakened housing market has reduced
development. These factors have all
contributed to greater stability within
the industry.

In considering redistricting and
reapportionment, the Committee
reviewed the information and
recommendations provided by the
subcommittee tasked with examining
this issue. The subcommittee reviewed
the numbers for acreage, production,
and shipments from all counties in the
production area as required in the order.
While this information was beneficial in
showing how the industry had changed
since the last time the production area
was redistricted, there were concerns
about how representative these numbers
were of the fresh citrus industry.

The majority of Florida citrus
production goes to processing for juice,
and the available numbers for acreage
and production by county do not
delineate between fresh and juice
production, making it difficult to
determine if those numbers reflect fresh
production. Further, reviewing the
available data for fresh shipments also
presented problems in that the numbers


mailto:Jeffrey.Smutny@ams.usda.gov

Federal Register/Vol.

78, No. 41/Friday, March 1, 2013/Rules and Regulations

13779

were more reflective of handler activity
rather than grower activity, as fruit from
many counties is handled in counties
other than where the fruit is grown, and
often in separate districts from where
the fruit is grown.

In an effort to provide numbers
reflective of grower production utilized
for fresh shipments, the subcommittee
used the available information on trees
by variety in each county combined
with the percentage of fresh production
by variety to calculate a fresh
production estimate for each county.
Currently, 3 percent of orange, 44
percent of grapefruit, and 58 percent of
specialty citrus production are shipped
to the fresh market. Using these
estimates, District One currently
accounts for 9 percent of fresh
production; District Two, 13 percent;
District Three, 31 percent; and District
Four, 47 percent of fresh production.

Based on the fresh production
estimates and other information
available, the subcommittee
recommended reducing the number of
districts from four to three by combining
current Districts One and Two into a
new District One. Current District Three
becomes District Two, and District Four
becomes District Three. The
subcommittee also recommended that
the nine grower members be
reapportioned as follows based on the
estimates for fresh production: Two
grower members and alternates for
District One, three grower members and
alternates for District Two, and four
grower members and alternates for
District Three.

With nine growers serving on the
Committee, each member represents
approximately 11 percent of fresh
production. Under the subcommittee
recommendation, District One, with 22
percent of the fresh production, is
represented by 22 percent of the grower
members and alternates on the
Committee, with two grower members
and alternates. District Two, with 31
percent of fresh production, is
represented by 33 percent of the grower
members and alternates on the
Committee, with three grower members
and alternates. District Three, with 47
percent of fresh production, is
represented by 44 percent of the grower
members and alternates on the
Committee, with four grower members
and alternates.

In discussing the recommendations of
the subcommittee, Committee members
found that the estimated fresh
production numbers were a good
indicator of fresh production and were
beneficial when considering how the
production area should be redistricted
and grower membership distributed.

Based on the new districts and the
estimated fresh production, the
Committee agreed that the
subcommittee’s recommendations
evenly allocated grower membership.
Consequently, the Committee voted
unanimously in support of the changes.

Accordingly, District One includes
the counties of Alachua, Baker,
Bradford, Citrus, Clay, Columbia, Duval,
Flagler, Gilchrist, Hernando,
Hillsborough, Lake, Levy, Marion,
Nassau, Orange, Osceola, Pasco,
Pinellas, Polk, Putnam, Seminole, St.
Johns, Sumter, Suwannee, and Union
and County Commissioner’s Districts
One, Two, and Three of Volusia County,
and that part of the counties of Indian
River and Brevard not included in
Regulation Area II. District One is
represented by two grower members and
alternates.

District Two includes the counties of
Broward, Charlotte, Collier, Dade, De
Soto, Glades, Hardee, Hendry,
Highlands, Lee, Manatee, Monroe,
Okeechobee, Sarasota, and that part of
the counties of Palm Beach and Martin
not included in Regulation Area II.
District Two is represented by three
grower members and alternates.

District Three includes the County of
St. Lucie and that part of the counties
of Brevard, Indian River, Martin, and
Palm Beach described as lying within
Regulation Area II, and County
Commissioner’s Districts Four and Five
of Volusia County. This district has four
grower members and alternates.

In addition to discussing redistricting
and reapportionment of grower
representation on the Committee, the
Committee also considered changes to
the grower membership qualifications
established under the order. When the
qualifications for grower membership
were established, the line between
growers and shippers was clearer, with
more growers in the business of just
producing fresh fruit for the fresh
market and not involved in the shipping
aspect of the industry. However, over
the years, the industry has seen more
growers partnering to form shipping
interests or vertically integrating with
shippers.

This trend began in the 1990s, when
the industry was in an oversupply
situation, and growers were looking for
ways to assure their fruit was
purchased. This consolidation between
growers and shippers continued as the
industry adjusted to changes in
production and reacted to the pressures
of disease, rising land values, hurricanes
and freezes. Also, the same pressures
that have encouraged consolidation and
vertical integration have prompted
many growers to leave the industry,

further reducing the number of growers
solely engaged in production.

Prior to this change, a grower who
was affiliated with or was an employee
of a shipper did not qualify to serve as
a grower member on the Committee. In
discussing this issue, the Committee
recognized the changes in the makeup
of the industry, and the need to revise
the qualifications for grower
membership to reflect these changes.
Committee members agreed that with
growers who are affiliated with shippers
playing an increasing role in the
industry, a change should be made to
facilitate their participation on the
Committee. Several Committee members
stated that they thought such a change
was important, but that the majority of
grower seats on the Committee should
be maintained for pure growers, those
not affiliated with a shipper.

To create an opportunity for shipper-
affiliated growers to serve on the
Committee, while maintaining the
majority of positions for pure growers,
it was determined that the grower
qualifications for membership on the
Committee be modified so that up to
four grower members may be growers
affiliated with or employed by shippers,
with the remaining five seats open only
to pure growers who are not affiliated
with or employed by shippers.
Committee members supported this
change because it does not mandate that
the four positions be filled by growers
affiliated with shippers, but does create
the opportunity for these types of
growers to serve on the Committee. This
change provides the flexibility to
expand grower membership to include
growers who are affiliated with shippers
without limiting the opportunity for
pure growers to serve.

The Committee believes this change
makes the Committee more reflective of
the fresh segment of the Florida citrus
industry. Providing the opportunity for
growers affiliated with shippers to serve
on the Committee helps bring additional
perspectives and ideas to the
Committee, allows another segment of
growers to serve on the Committee, and
creates an increased opportunity for
participation by small citrus operations.
Further, retaining five of the nine
grower seats as seats for only pure
growers helps maintain a balance
between grower and shipper
representation on the Committee.

With growers who are affiliated with
the shipping segment of the industry
playing an increasing role in the
industry and the expectation that this
segment of growers will continue to
increase, the Committee believes
facilitating their inclusion on the
Committee will better reflect the current
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industry structure. Widening the pool of
growers from which members are
nominated also creates additional
opportunities for growers with different
backgrounds and perspectives to serve
on the Committee. Therefore, the
Committee unanimously recommended
revising grower member qualifications
to allow up to four growers who are
affiliated with or employed by shippers
to serve as grower members on the
Committee.

The next round of grower
nominations will be held in May 2013.
In order to give the industry ample
notice of these changes, and because
Section 905.14 requires that this
announcement occur on or before March
1 of the then current fiscal year, the
modifications need to be in effect prior
to March 1, 2013, to be utilized in the
May 2013 elections.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 55 handlers
of Florida citrus who are subject to
regulation under the marketing order
and approximately 8,000 producers of
oranges, grapefruit, tangerines, and
tangelos in the regulated area. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000 (13 CFR 121.201).

Based on industry and Committee
data, the average annual f.o.b. price for
fresh Florida citrus during the 2010-11
season was approximately $12.16 per %
bushel carton, and total fresh shipments
were approximately 30.4 million
cartons. Using the average f.0.b. price
and shipment data, and assuming a
normal distribution, at least 55 percent
of the Florida citrus handlers could be
considered small businesses under
SBA’s definition. In addition, based on
production and producer prices

reported by the National Agricultural
Statistics Service and the total number
of Florida citrus producers, the average
annual producer revenue is less than
$750,000. Therefore, the majority of
handlers and producers of Florida citrus
may be classified as small entities.

This final rule reduces the number of
districts from four to three, reapportions
grower representation among the
districts, and allows up to four growers
who are shippers or employees of
shippers to serve as grower members on
the Committee. These changes adjust
grower representation to reflect the
composition of the industry, provide
equitable representation from each
district, and create the opportunity for
more growers to serve on the
Committee. This rule revises § 905.114
of the regulations regarding grower
districts and the allotment of members
amongst those districts, and adds a new
paragraph to § 905.120 of the rules and
regulations to revise grower
membership qualifications. The
authority for these actions is provided
in §§905.14 and 905.19 of the order,
respectively. These changes were
unanimously recommended by the
Committee at a meeting on July 14,
2011.

It is not anticipated that this action
will impose any additional costs on the
industry. This action will have a
beneficial impact as it more accurately
aligns grower districts and reapportions
grower membership in accordance with
the production of fresh Florida citrus.
This action also creates an opportunity
for growers that are affiliated with or
employees of shippers to serve on the
Committee as grower members. These
changes should provide equitable
representation to growers on the
Committee and increase diversity by
allowing more growers the opportunity
to serve. These changes are intended to
make the Committee more
representative of the current industry.
The effects of this rule will not be
disproportionately greater or less for
small entities than for larger entities.

The Committee discussed alternatives
to these changes including making no
changes to the districts or the
apportionment of grower membership.
The Committee recognized that there
had been some significant changes to
the industry since the last time the
production area was redistricted and
members reapportioned in 1991. The
Committee determined that some
changes were needed to make the
districts and the apportionment of
members reflective of the current
industry structure. In discussing
alternatives to changing grower member
qualifications, the Committee explored

making no changes to the qualifications
or setting more restrictive limits on the
alternate qualifications for growers
affiliated with shippers. However, the
Committee agreed that changes to the
structure of the industry, including
increasing vertical integration, support
making a change to grower membership
qualifications. Further, the Committee
believes allowing up to four growers
affiliated with or employed by shippers
to serve on the Committee creates an
opportunity for these growers, but
maintain a majority of seats for pure
growers who are not affiliated with
shippers. Therefore, for the reasons
above, these alternatives were rejected.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189 Generic
Fruit Crops. No changes in those
requirements as a result of this action
are necessary. Should any changes
become necessary, they would be
submitted to OMB for approval.

This final rule requires textual
changes to the form FV-163,
Confidential Background Statement.
However, the changes are purely
cosmetic and do not affect the burden.
In light of the redistricting, District Four
is removed as a check-off option. A
statement on the form is also reworded
to accommodate the revision in grower
member qualifications. With this
change, the OMB currently approved
total burden for completing FV-163
remains the same. A Justification for
Change for this change has been
submitted to OMB for approval.

As noted in the initial regulatory
flexibility analysis, this final rule will
not impose any additional reporting or
recordkeeping requirements on either
small or large citrus handlers. As with
all Federal marketing order programs,
reports, and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.
USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, the Committee’s meeting
was widely publicized throughout the
Florida citrus industry and all interested
persons were invited to attend the
meeting and participate in Committee
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deliberations on all issues. Like all
Committee meetings, the July 14, 2011,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on December 12, 2012 (77 FR
73961). Copies of the rule were mailed
or sent via facsimile to all Committee
members and Florida citrus handlers.
Finally, the rule was made available
through the Internet by USDA and the
Office of the Federal Register. A 30-day
comment period ending January 11,
2013, was provided to allow interested
persons to respond to the proposal. No
comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because Committee
nominations are scheduled to be held in
the spring, and these changes need to be
in effect in advance so that industry
stakeholders are familiar with the new
grower districts, reapportionment, and
qualifications prior to the nomination
process. Further, to be effective for the
next nomination cycle, the order
requires that the redistricting and
reapportionment actions be announced
on or before March 1, 2013. Also, a 30-
day comment period was provided for
in the proposed rule.

List of Subjects in 7 CFR Part 905

Grapefruit, Oranges, Reporting and
recordkeeping requirements, Tangelos,
Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

m 1. The authority citation for 7 CFR
part 905 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 905.114 is revised to read
as follows:

§905.114 Redistricting of citrus districts
and reapportionment of grower members.

Pursuant to § 905.14, the citrus
districts and membership allotted each
district shall be as follows:

(a) Citrus District One shall include
the counties of Alachua, Baker,
Bradford, Citrus, Clay, Columbia, Duval,
Flagler, Gilchrist, Hernando,
Hillsborough, Lake, Levy, Marion,
Nassau, Orange, Osceola, Pasco,
Pinellas, Polk, Putnam, Seminole, St.
Johns, Sumter, Suwannee, and Union
and County Commissioner’s Districts
One, Two, and Three of Volusia County,
and that part of the counties of Indian
River and Brevard not included in
Regulation Area II. This district shall
have two grower members and
alternates.

(b) Citrus District Two shall include
the counties of Broward, Charlotte,
Collier, Dade, De Soto, Glades, Hardee,
Hendry, Highlands, Lee, Manatee,
Monroe, Okeechobee, Sarasota, and that
part of the counties of Palm Beach and
Martin not included in Regulation Area
II. This district shall have three grower
members and alternates.

(c) Citrus District Three shall include
the County of St. Lucie and that part of
the counties of Brevard, Indian River,
Martin, and Palm Beach described as
lying within Regulation Area II, and
County Commissioner’s Districts Four
and Five of Volusia County. This
district shall have four grower members
and alternates.

m 3.In § 905.120, add paragraph (g) to
read as follows:

§905.120 Nomination procedure.

* * * * *

(g) Up to four grower members may be
growers who are also shippers, or
growers who are also employees of
shippers.

Dated: February 25, 2013.

David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2013—-04787 Filed 2—-28-13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2520
RIN 1210-AB51

Filings Required of Multiple Employer
Welfare Arrangements and Certain
Other Related Entities

AGENCY: Employee Benefits Security
Administration, Department of Labor.
ACTION: Final rules.

SUMMARY: This document contains final
rules under Title I of the Employee
Retirement Income Security Act (ERISA)
that implement reporting requirements
for multiple employer welfare
arrangements (MEWAs) and certain
other entities that offer or provide
benefits that consist of medical care
(within the meaning of section 733(a)(2)
of ERISA and 29 CFR 2590.701-2) for
employees of two or more employers.
These final rules amend the existing
Form M-1 reporting rules by
incorporating new provisions enacted as
part of the Patient Protection and
Affordable Care Act (the “Affordable
Care Act”). They also amend existing
Form 5500 annual reporting rules for
ERISA-covered plans subject to Form
M-1 reporting rules. Elsewhere in this
edition of the Federal Register, the
Employee Benefits Security
Administration is publishing final rules
related to the Secretary of Labor’s new
enforcement authority with respect to
MEWAs, a notice adopting final
revisions to the Form 5500 Annual
Return/Report and its instructions to
add new Form M-1 compliance
questions, as well as an additional
notice announcing the finalized
revisions to the Form M-1 and its
instructions. These improvements in
reporting, together with stronger
enforcement tools authorized by the
Affordable Care Act, are designed to
reduce MEWA fraud and abuse,
protecting consumers from unpaid
medical bills.

DATES: Effective date. These final rules
are effective on April 1, 2013.
Applicability dates: These final rules
pertaining to Form M—1 filings generally
apply for all filing events beginning on
or after July 1, 2013, except that in the
case of the 2012 Form M—1 annual
report, the deadline is now May 1, 2013
with an extension until July 1, 2013
available. The rules pertaining to Form
5500 annual reporting will be applicable
for all Form 5500 Annual Return/Report
filings beginning with the 2013 Form
5500.
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FOR FURTHER INFORMATION CONTACT:
Allison Goodman or Suzanne Bach,
Employee Benefits Security
Administration, Department of Labor, at
(202) 693-8335. This is not a toll-free
number.

SUPPLEMENTARY INFORMATION:

Customer Service Information:
Individuals interested in obtaining
information from the Department of
Labor concerning employment-based
health coverage laws may call the EBSA
Toll-Free Hotline at 1-866—444-EBSA
(3272) or visit the Department of Labor’s
Web site (http://www.dol.gov/ebsa).
Information on health reform can be
found at http://www.healthcare.gov.

I. Executive Summary
A. Purpose of the Regulatory Action

1. Need for Regulatory Action

ERISA section 101(g), 29 U.S.C.
1021(g), as amended by the Affordable
Care Act, directs the Department of
Labor (the Department) to promulgate
rules requiring MEWAs that are not
group health plans (non-plan MEWAs)
to register with the Secretary of Labor
(the Secretary) prior to operating in a
State. The statute also allows the
Department to promulgate rules
requiring non-plan MEWAs to report
annually for the purpose of determining
the extent to which the requirements of
ERISA part 7 are being carried out in
connection with such benefits. While
the statutory authority is directed at
non-plan MEWAs, the Department
asserts its authority under ERISA
sections 505, 29 U.S.C. 1135, 104, 29
U.S.C. 1024(b), and 734, 29 U.S.C.
1191c, consistent with the MEWA
annual reporting rule promulgated in
2003 (the 2003 rule or 2003 regulation),
to apply these filing requirements to
MEWAs which are group health plans
(plan MEWASs) as well.

The Form M—1 and the MEWA
reporting requirements were originally
developed under the 2003 rule and used
as a mechanism to help States identify
MEWAs in order to combat a history of
MEWA fraud and abuse. Despite these
reporting rules, MEWA abuses persist
and often lead to insolvency.! As a
result, affected employees and their
dependents become financially
responsible for medical claims even
though they previously paid premiums
to MEWAS for their medical coverage.2

1See, e.g., Chao v. Graf, 2002 WL 1611122 (D.
Nev. 2002), In re Raymond Palombo, et al., 2011
WL 1871438 (Bankr. C.D. CA 2011) and Solis v.
Palombo, No. 1:08—CV-2017 (N.D. Ga 2009); Chao
v. Crouse, 346 F.Supp.2d 975 (S.D. Ind. 2004).

2 See Kofman, Mila, Bangit, Eliza, and Lucia,
Kevin, MEWAs: The Threat of Plan Insolvency and
Other Challenges (The Commonwealth Fund March

These regulations amend the 2003 rule
and establish new registration and
reporting requirements under the
amended section 101(g) of ERISA.
Specifically, these final rules establish
filing requirements and deadlines that
apply to MEWAs annually and upon
specified events.

The statute is detailed but not self-
implementing, contains ambiguities,
and specifically requires the Department
to develop regulations. Therefore, these
consumer protections cannot be
established without these regulations.

2. Legal Authority

The substantive authority for these
regulations is generally ERISA section
101(g), which explicitly requires the
Department to issue regulations
requiring MEWAs to register with the
Secretary prior to operating in a State.
It further provides the Secretary with
authority to issue regulations requiring
MEWAs to report annually on their
compliance with part 7 of ERISA.
Section 505 of ERISA also gives the
Secretary authority to prescribe such
regulations as necessary or appropriate
to carry out the provisions of Title I of
ERISA, which includes the amended
ERISA section 101(g). Further, ERISA
section 734 authorizes the Secretary to
promulgate regulations necessary or
appropriate to carry out the provisions
of ERISA part 7.

In addition, section 104(a)(3)
authorizes the Secretary to exempt any
welfare plan from all or part of the
reporting and disclosure requirements
of Title I or provide for simplified
reporting and disclosure if she finds that
such requirements are inappropriate as
applied to welfare plans.

B. Summary of the Major Provisions of
This Regulatory Action

Paragraph (a) of § 2520.101-2 in these
final rules implements the general
registration and reporting requirements
and explains which entities are required
to file. The regulations explain that
while the language in section 101(g) of
ERISA only applies to non-plan
MEWAs, the regulations preserve the
structure promulgated as part of the
2003 rule, which required both plan
MEWAs and non-plan MEWAs to file
the Form M—1 based on authority found
in sections 505 and 734 of ERISA.

Paragraph (b) defines the terms used
in the final regulations, with some
additions and modifications from the

2004), and Employee Benefits: States Need Labor’s
Help Regulating Multiple Employer Welfare
Arrangements, March 1992, GAO/HRD-92-40
Employee Benefits: States Need Labor’s Help
Regulating Multiple Employer Welfare
Arrangements, March 1992, GAO/HRD-92—-40.

2003 rule. Paragraph (c) sets forth the
requirement that, with certain
exceptions, the administrators of
MEWAs and certain entities that claim
not to be a MEWA solely due to the
exception in section 3(40)(A)(i) of
ERISA (referred to as Entities Claiming
Exception or ECEs) file reports with the
Department.

Paragraph (d) describes how MEWAs
and ECEs will comply with the final
rules by filing the Form M-1, and the
conditions under which the Secretary
may reject a filing.

Paragraphs (e) and (f) set forth the
timeframes when MEWAs and ECEs
must file the Form M—-1. Paragraph (g)
directs that the Form M-1 be filed
electronically. The information
provided through Form M-1 filings will
then be accessible by the public and
other interested parties such as State
regulators.

Paragraph (h) explains the civil
penalties that may result from a failure
to comply with these final rules. Civil
penalties for failure to file a report
required by ERISA section 101(g) or
§ 2520.101-2 have been applicable for
non-plan MEWAs under ERISA section
502(c)(5) since May 1, 2000.

These final rules also amend
regulations under ERISA sections 103
and 104 to further enhance the
Department’s ability to enforce
§ 2520.101-2 by making the filing of the
Form M-1 an integral part of
compliance with ERISA’s annual
reporting requirements for plans subject
to the Form M-1 filing requirements
under § 2520.101-2. As a result, failure
to provide information on the Form
5500 about compliance with the
requirement to file a Form M—1 may
result in the rejection of the Form 5500
as incomplete and the assessment of
civil penalties under ERISA section
502(c)(2).

Finally, new criminal penalties were
added by the Affordable Care Act under
ERISA section 519 for any person who
knowingly submits false statements or
false representations of fact in
connection with a MEWA'’s financial
condition, the benefits it provides, or its
regulatory status as a MEWA. The
Affordable Care Act also amended
ERISA section 501(b) to impose criminal
penalties on any person who is
convicted of violating the prohibition in
ERISA section 519. The final rules
retain the cross-reference to sections
501(b) and 519 for the purpose of
implementing these new rules as these
provisions relate to filing a Form M—1.

Final rules published elsewhere in
today’s Federal Register provide further
guidance with respect to ex parte cease
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and desist and summary seizure orders
for MEWAs.

C. Costs and Benefits

These final regulations are designed
to impose a minimal amount of burden
on legally compliant MEWAs and ECEs
while implementing the Secretary’s
authority under the Affordable Care Act
to take enforcement action against
fraudulent or abusive MEWAs and
working to protect health benefits for
businesses and their employees. This
rule implements the new provisions
while preserving the filing structure and
provisions of the 2003 rule, which
directed plan MEWAs and non-plan
MEWAS to file the Form M—-1.

The additional filing requirements
will enhance the State and Federal
governments’ joint mission to take
enforcement action against fraudulent
and abusive MEWAs, thus limiting the
losses suffered by American workers,
their families, and businesses when
abusive MEWAs become insolvent and
fail to reimburse medical claims.

Under the final regulations, MEWAs
and ECEs will incur costs to fill out and
electronically file the Form M—-1 and
Form 5500. The Department estimates
that the annualized cost may be
approximately $0.1 million. As is
common with regulations implementing
new policies, there is considerable
uncertainty arising from general data
limitations and the degree to which
economies of scale exist for disclosing
this information. Nonetheless, the
Department believes that these final
regulations lower overall administrative
costs from the 2003 rule because of the
move to an electronic only filing system.

In accordance with Executive Orders
12866 and 13563, the Department
believes that the benefits of this
regulatory action justify the costs.

II. Background

The term “multiple employer welfare
arrangement” (MEWA) is defined in
section 3(40) of ERISA, 29 U.S.C.
1002(40), in pertinent part, as an
employee welfare benefit plan, or any
other arrangement (other than an
employee welfare benefit plan), which
is established or maintained for the
purpose of offering or providing welfare
benefits to the employees of two or more
employers (including one or more self-
employed individuals), or to their
beneficiaries, except that such term does
not include any such plan or other
arrangement which is established or
maintained under or pursuant to one or
more agreements which the Secretary
finds to be collective bargaining
agreements, by a rural electric
cooperative, or by a rural telephone

cooperative association. For purposes of
this definition, two or more trades or
businesses, whether or not incorporated,
shall be deemed a single employer if
such trades or businesses are within the
same control group. The term “control
group” means a group of trades or
businesses under common control. The
determination of whether a trade or
business is under ‘“‘common control”
with another trade or business shall be
determined under regulations of the
Secretary applying principles similar to
the principles applied in determining
whether employees of two or more
trades or businesses are treated as
employed by a single employer under
section 4001(b) of ERISA, 29 U.S.C.
1301(b), except that, for purposes of this
paragraph, common control shall not be
based on an interest of less than 25
percent.3

The Health Insurance Portability and
Accountability Act of 1996 (Pub. L.
104-191, 110 Stat. 1936) (1996))
(HIPAA) amended ERISA to provide for,
among other things, improved
portability and continuity of health
insurance coverage. HIPAA also added
section 101(g) to ERISA, providing the
Secretary with the authority to require,
by regulation, annual reporting by non-
plan MEWAs. The Secretary exercised
the authority under the HIPAA
provision by creating the Form M-1
under a 2000 interim final rule and 2003
rule.4 Those rules generally required the
administrator of both non-plan and plan
MEWAs and ECEs to file the Form M—

1 annually with the Secretary. The
purpose of this form was to allow the
Department to determine whether the
requirements of part 7 were being met.
Part 7 of ERISA includes statutory
amendments made by HIPAA and other
statutes for which MEWAs must
annually report compliance.

The original MEWA reporting
requirement created under HIPAA was
also enacted in response to a 1992
General Accounting Office (GAO)

3This provision was added to ERISA by section
302(b) of the Multiple Employer Welfare
Arrangement Act of 1983, Public Law 97-473, 96
Stat. 2611, 2612 which also amended section 514(b)
of ERISA, 29 U.S.C. 1144(a). Section 514(a) of
ERISA provides that State laws that relate to
employee benefit plans are generally preempted by
ERISA. Section 514(b) sets forth several exceptions
to the general rule of section 514(a) and subjects
employee benefit plans that are MEWASs to various
levels of State regulation depending on whether the
MEWA is fully insured. Sec. 302(b), Public Law 97—
473, 96 Stat. 2611, 2613 (29 U.S.C. 1144(b)(6)).

465 FR 7152 (02/11/2000) and 68 FR 17494 (04/
09/2003). The Form M-1 is reissued each year in
December by the Department and has been
modified to address changes to the statutory
provisions in part 7 of ERISA.

report 3 that detailed a history of MEWA
fraud and abuse.® To combat fraudulent
MEWAs, the GAO recommended that
the Department develop a mechanism to
help States identify MEWAs. Although
the annual MEWA reporting rules
enabled the Department to develop a
registry of MEWAs that filed the Form
M-1, the requirement alone has not
stopped the abuses discussed in the
GAO report. MEWAs are frequently
marketed by unlicensed entities that do
not comply with State insurance
reserve, contribution, and consumer
protection requirements. As a result,
such entities often offer health coverage
at rates substantially lower than
licensed insurers, making them
particularly attractive to some small
employers that find it difficult to obtain
affordable health insurance for their
employees. Unfortunately, due to
insufficient funding and inadequate
reserves, and in some situations,
excessive administrative fees and fraud,
some MEWAs have become insolvent
and unable to pay medical benefit
claims. This results in affected
employees and their dependents
becoming financially responsible for
paying medical claims even after they
paid premiums for their medical
coverage. The unfortunate reality is that
currently, the Department often does not
find out about insolvent or fraudulent
MEWASs until significant harm has
occurred to employers and participants.
Furthermore, while the Department—
often working with State insurance
departments—has had some success
with both civil and criminal cases
against MEWA operators, the monetary
judgments are often uncollectible,
leaving the employers and/or individual
participants without coverage for claims
that can be considerable.”

5 See, Employee Benefits: States Need Labor’s
Help Regulating Multiple Employer Welfare
Arrangements, March 1992, GAO/HRD-92-40.

6 For example, the 1992 GAO report indicated
that between 1988 and 1991, MEWAs left at least
398,000 participants and beneficiaries with over
$123 million in unpaid claims. Meanwhile more
than 600 MEWAs failed to comply with State
insurance laws. See supra note 3.

7 See United States v. Gerald Rising, Jr., plea
agreement, 11-cr-00117-WYD-01 (U.S.D.Ct.CO) (In
2012, the owner of a MEWA that sold stop-loss
insurance pled guilty for understating the claim
amounts that would trigger stop-loss payments in
order to charge excessive fees; the owner also
commingled clients’ premiums, overcharged fees,
and issued fraudulent invoices, to a cost of over
$3.6 million to his victims, which included over
250 individuals, businesses and government
agencies.) See also United States v. Edwards, plea
agreement, 1:05CR 265 (M.D.N.C. 2006) (In 2005, a
MEWA operator, whom the Department showed
collected over 36 million dollars in healthcare
insurance premiums and failed to obtain health
insurance coverage for its employer clients which
resulted in thousands of uncovered employees and

Continued
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The Patient Protection and Affordable
Care Act (Pub. L. 111-148, 124 Stat.
119) and the Health Care and Education
Reconciliation Act of 2010 (Pub. L.111—
152, 124 Stat. 1029) (these are
collectively known as the ““Affordable
Care Act”’), have established a
multipronged approach to MEWA
abuses. The principal provisions
include sections 6601, 6605, and 6606
of the Affordable Care Act. Section 6601
prohibits false statements and
representations in connection with the
marketing or sale of a MEWA. Section
6605 enables the Secretary to issue
administrative cease and desist orders
when MEWAS engage in certain conduct
and summary seizure orders against
MEWAs in a financially hazardous
condition. In addition, section 6606
amended section 101(g) of ERISA.
Under this last amendment, MEWAs
providing benefits consisting of medical
care (within the meaning of section
733(a)(2) of ERISA, 29 U.S.C.
1191b(a)(2)), which are not group health
plans must now register with the
Secretary prior to operating in a State.
Congress left untouched the Secretary’s
authority to issue regulations directing
such MEWAs to report, not more
frequently than annually, in such form
and such manner as the Secretary
specifies for the purpose of determining
the extent to which the requirements of
part 7 of ERISA are being met. These
final regulations implement the ERISA
section 101(g) MEWA annual reporting
provision by directing all MEWAs,
including those that are plan MEWAs,
to report compliance with the part 7
rules, including the Public Health
Service Act (PHS Act) market reforms
(PHS Act sections 2701 through 2728)
incorporated by reference in ERISA
section 715 by the Affordable Care Act.
These final regulations also require
MEWAS to register with the Department
before operating in a State. The
additional information provided on the
Form M-1 as a result of these final rules
will enhance the State and Federal
governments’ joint mission to prevent

approximately $8 million in unpaid claims), and
Solis v. W.ILN. Ass’n, L.L.C., et. al., slip op. 4:11-
cv-00616 (S.D. Tex. 2011) (The Department
investigated a MEWA which failed to make
payments on health care claims, charged excessive
fees, engaged in self-dealing, and failed to disclose
fees to the client employers in the plan. The
Department obtained a Consent Judgment and
Order against the MEWA operators for leaving
hundreds of participants without coverage and
permanently enjoining them from acting as
fiduciaries in the future. Also, the court authorized
the Secretary to bring a collection action for the
plan losses against one of the MEWA operators
relative to his ability to restore those plan losses.)
For additional information about MEWAs, see
http://www.dol.gov/ebsa/newsroom/
fsMEWAenforcement.html.

harm and take enforcement action
against fraudulent and abusive MEWAs,
thus limiting the losses suffered by
American workers, their families, and
businesses when abusive MEWAs
become insolvent and fail to reimburse
medical claims. These final rules
implement the statutory requirements in
a way that limits the burden on
legitimate MEWAs but gives the
Secretary, States, employers, and the
participants and beneficiaries of the
plans additional information about
these entities and a stronger
enforcement scheme.

On December 6, 2011, the Department
published in the Federal Register
proposed regulations (76 FR 76222)
implementing the new reporting
requirements for MEWAs and ECEs. The
Department received six comments on
the proposed rules. After consideration
of the comments received, the
Department is publishing these final
regulations. While these final rules
reflect a few changes and add some
clarifications in response to questions
posed by commenters, they do not
significantly modify the requirements
set forth in the proposed rules.

III. Overview of the Final Regulations

A. Amendment of 29 CFR 2520.101-2
Under ERISA Section 101(g).

To implement the changes made to
ERISA section 101(g) by the Affordable
Care Act, these final rules amend the
2003 rule. In the 2003 rule, ECEs and
MEWAs were largely subject to the same
filing requirements. ECEs, however,
were only required to submit an annual
M-1 filing for the first three years
following an origination event. In
keeping with this structure, these final
rules extend the new filing events
prescribed by the Affordable Care Act to
MEWAs and ECEs alike. They also
preserve the three-year limitation
included in the 2003 regulation for
ECEs. Based on comments on the
proposed rules from the multiemployer
plan community, the final rules limit
the events that will constitute an
origination to those defined as such in
the 2003 rule.

Paragraph (a) of § 2520.101-2 in these
final regulations describes the
provisions of section 101(g) of ERISA
that direct MEWAs that provide benefits
consisting of medical care (within the
meaning of section 733(a)(2) of ERISA)
to register with the Secretary prior to
operating in a State, and to report
annually regarding compliance with
part 7 of ERISA.

Paragraph (b) defines the terms used
in the final regulations, with some
additions and modifications from the

2003 rule. Paragraph (c) sets forth the
requirement that, with certain
exceptions, the administrators of
MEWASs or ECEs file reports with the
Department.

Paragraph (d) describes how MEWAs
and ECEs will comply with the final
rules by filing the Form M-1, and the
conditions under which the Secretary
may reject a filing.

Paragraphs (e) and (f) set forth the
timeframes when MEWAs and ECEs
must file the Form M—1. Paragraph (g)
directs that the Form M-1 be filed
electronically. In addition to
minimizing errors and providing faster
access to reported data, electronic filing
will also be less burdensome on the
filer. Once information about the
MEWA or ECE is entered into the
system, filers will have the option of
allowing the system to copy information
provided on a past filing into a new
filing. This transfer of past information
provides filers an easy way to update or
verify information. The information
provided through Form M-1 filings will
then be accessible by the public and
other interested parties such as State
regulators.

Paragraph (h) explains the civil
penalties that may result from a failure
to comply with the rule. Civil penalties
for failure to file a report required by
ERISA section 101(g) or § 2520.101-2
have been applicable for non-plan
MEWASs under ERISA section 502(c)(5)
since May 1, 2000.8

Finally, new criminal penalties were
added by the Affordable Care Act under
ERISA section 519 for any person who
knowingly submits false statements or
false representations of fact in filing
reports required under the rule.

1. Basis and Scope

These final regulations set forth rules
implementing section 101(g) of ERISA,
as amended by section 6606 of the
Affordable Care Act, which directs
MEWAs that are not group health plans
to register with the Secretary prior to
operating in a State. These regulations
also update the existing requirement in
section 101(g) of ERISA, that MEWAs,
which are group health plans, and
certain other entities claiming an
exception, file the Form M—1 annually
and upon the occurrence of specified
events. While the language in section

8 Under these final regulations, similar civil
penalties under ERISA section 502(c)(2) may apply
to plan MEWAs and ECEs required to file the Form
M-1 that fail to answer questions on the Form 5500
about compliance with the requirement to file a
Form M-1. See section B of this preamble for the
changes that are being made to §§ 2520.103-1, 104—
20, and 104-41 to further enhance the Department’s
ability to enforce these provisions with regard to
MEWAs and ECEs that are group health plans.
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101(g) of ERISA only applies to non-
plan MEWAG, these final rules preserve
the structure promulgated as part of the
2003 regulation, which required both
plan and non-plan MEWAs to file the
Form M-1, based on authority found in
sections 505 and 734 of ERISA. Section
505 of ERISA states that the Secretary
may prescribe such regulations as she
finds necessary or appropriate to carry
out the provisions of Title I of ERISA.
Section 734 of ERISA allows the
Secretary to promulgate such
regulations as may be necessary or
appropriate to carry out the provisions
of part 7 of ERISA.

One commenter questioned the
Department’s authority to require ECEs
to file a Form M—1 prior to operating in
a State. As explained in the preamble to
the 2003 rule, the Department has set
forth procedures for administrative
hearings to obtain a determination by
the Secretary that a collectively
bargained plan is exempted from
ERISA’s definition of a MEWA. 29 CFR
2510.3—40. An entity that has a
determination from an Administrative
Law Judge (ALJ) that it is such a
collectively-bargained plan is not
required to file a Form M-1 while the
opinion remains in effect unless the
circumstances underlying the
determination change. Entities may,
however, claim the exemption on their
own accord and sometimes do so
incorrectly, including as part of an
insurance fraud scheme using sham
unions and collective bargaining
agreements to market health coverage to
small employers. The Secretary remains
concerned about MEWA operators who
avoid State insurance regulation by
making false assertions that the
arrangement is pursuant to a collective
bargaining agreement. The requirement
that ECEs file the Form M-1 for only
three years after an origination event
continues to provide an important
enforcement tool while imposing little
burden on bona fide collectively
bargained plans. Bona fide collectively
bargained plans also benefit from the
early identification of MEWA operators
using sham unions and collective
bargaining agreements. Consequently,
based on the Department’s authority
under ERISA sections 505 and 734, the
final rules preserve the three-year
limitation included in the 2003
regulation for ECEs.

2. Definitions

a. Operating. Paragraph (b)(8) of
§2520.101-2 of the proposed and these
final rules adds a definition of
“operating” and defines it as any
activity including but not limited to
marketing, soliciting, providing, or

offering to provide benefits consisting of
medical care. This definition, which
includes marketing and administrative
activities, governs when Form M-1
filings must be made. Some commenters
raised concerns that the definition in
the proposed rules could be interpreted
broadly to include participants
receiving medical care in a State in
which the MEWA or ECE has not been
providing medical benefits and for
which it is not otherwise required to
make any filings. These commenters
noted that MEWAs or ECEs would be
unable to comply with the requirement
to file the Form M-1 30 days before
operating in an additional State because
they would not know when a
participant planned, for instance, to
move or travel to a new State. The
Department never intended for the
definition of operating to apply to the
receipt of medical care without any
action by, or on behalf of, the MEWA or
ECE to market, solicit, provide, or offer
to provide medical benefits to a
participating employer in that State.

Commenters also noted that, in
general, they would not be aware in
advance if an employer or union, on its
own accord, distributes information
about medical care in a State in which
the MEWA or ECE has not been
operating and is not registered. ECEs, in
particular, may not be aware of a
contract awarded for work in a new
State to a company that is part of a
collective bargaining agreement. The
Department agrees that there are
circumstances in which it would be
difficult, if not impossible, for a MEWA
or ECE to file the Form M-1 30 days
before operating in an additional State.
Consequently, while the Department has
not revised the definition of operating,
as discussed later in this preamble,
provisions in paragraph (e) in these final
rules on when a MEWA or ECE must file
when it begins operating in an
additional State have been revised to
address this concern.

b. Origination and Special Filing
Events. The 2003 rule used the term
“origination” to determine if additional
filings were necessary for both MEWAs
and ECEs. As in the proposed rules, the
Department only uses the term
“origination” when it refers to events
that trigger an additional filing by ECEs
in the final rules. The term
“registration” also continues to be used
to refer to filings by MEWAs.

The definition of origination,
however, has been modified in the final
rules. This change responds to a
commenter who found the provisions in
the proposed rules relating to the
application of the three-year limitation
to ECEs that begin operating in

additional States to be confusing. These
final rules have been adjusted to clarify
that an ECE is not required to file a
Form M-1 solely because it begins
operating in an additional State or
experiences a material change after the
three-year period following any of the
three origination events: (i) The ECE
first begins operating with regard to the
employees of two or more employers
(including one or more self-employed
individuals); (ii) the ECE begins
operating following a merger with
another ECE (unless all of the ECEs that
participate in the merger previously
were last originated at least three years
prior to the merger); or (iii) the number
of employees receiving coverage for
medical care under the ECE is at least
50 percent greater than the number of
such employees on the last day of the
previous calendar year (unless the
increase is due to a merger with another
ECE under which all ECEs that
participate in the merger were last
originated at least three years prior to
the merger).

In paragraph (b)(9)(ii) and (v) of
§2520.101-2 of the proposed rules, the
definition of origination also included
an ECE that begins operating in an
additional State or experiences a
material change. To clarify that the
three-year rule does not restart or extend
when those two events occur, they were
moved to a new paragraph (b)(11) in the
final rules on special filing events.
Additionally, the reference to the three-
year period during which filings are
required was removed from the
definition of origination. In the final
rules, the paragraph (b)(9) origination
events and the corresponding filing
rules in paragraph (c)(1)(ii) now clarify
that only the events in paragraph (b)(9)
restart or extend the three-year period
for ECEs.

c. Reporting. As in the proposed rules,
the final rules add a definition of
“reporting.” “Reporting” or “to report”
means to file the Form M-1 as required
pursuant to section 101(g) of ERISA;
§2520.101-2; or the instructions to the
Form M-1. The term “reporting” is used
in order to correspond to the
terminology of § 2560.502c—5, which
uses the generic term “‘report” to
describe the Form M-1 filing process,
including the annual report as well as
registration, origination, and all other
required M—1 filings.

d. State. The final rules also, like the
proposed rules, add a definition of
“State” and define the term by reference
to § 2590.701-2. This definition was
added because MEWAs must register,
and ECEs must make an origination
filing, prior to operating in a State.
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3. Persons Required to Report

Paragraph (c) of § 2520.101-2 of the
final rules set forth the persons required
to report. As under the 2003 rule and
the proposed rules, the final rules direct
the administrator of a MEWA that
provides benefits consisting of medical
care, whether or not the MEWA is a
group health plan, to file the Form M—
1. It also requires filing by the
administrator of an ECE that offers or
provides coverage consisting of medical
care. Several commenters suggested
changes to this section. One commenter
sought to have third party
administrators carved out of the
definition of administrator. Another
sought to have affiliated service groups
exempted from the filing requirements.
The Department considered these
comments but declines to modify these
longstanding provisions promulgated as
part of the 2003 rule. However, as noted
above, to clarify the timing requirements
for filings required of ECEs, this
paragraph references the requirement
that such filings be made only during
the three years after the ECE is
originated.

4. Information To Be Reported

Paragraph (d) of the final rules is
unchanged from the proposed rules. It
clarifies that the reporting requirements
of § 2520.101-2 will only be satisfied by
filing a completed copy of the Form M-
1, including any additional statements
required pursuant to the Form M—1
instructions. One commenter wanted
even more detailed financial
information collected on the Form M-1.
As noted earlier, after consideration of
the comments made, the Department
has reviewed the Form M-1 but made
only minor changes to the content of the
Form M-1 that was proposed to
correspond to these final rules. A notice
announcing the availability of the
finalized revisions to the Form M-1 and
its instructions are published elsewhere
in this edition of the Federal Register.

5. Reporting Requirements and Timing

The final rules retain from the 2003
rule and the proposed rules that both
MEWAs and ECEs must file the Form
M-1 annually, with ECEs only having to
file annually for the first three years
following an origination. However, to
clarify the application of the new
registration requirements, the annual
filing requirements were moved from
paragraph (e) to paragraph (f) (and
paragraphs (f) and (g) were redesignated
paragraphs (g) and (h)).

As mentioned previously, MEWAs
and ECEs are also subject to additional
(non-annual) filings in certain

circumstances. Several non-annual
filing events were included in the 2003
regulation, but, as previously explained,
these filings were relabeled and
expanded in the proposed rules and
these final rules to implement changes
to the statutory language. The 2003
regulation and the proposed rules
generally required an additional filing
when a MEWA or ECE: (1) First began
offering or providing coverage for
medical care to employees of two or
more employers; (2) began offering or
providing coverage for medical care to
employees of two or more employers
after a merger with another MEWA or
ECE; or (3) increased the number of
employees receiving medical care under
the MEWA or ECE by at least 50 percent
over the number of employees on the
last day of the previous calendar year.
In the proposed rules, the first event
was modified to conform to the
statutory language under ERISA section
101(g) directing MEWAs to register with
the Secretary by filing a Form M-1 prior
to operating in any State. Additionally,
the proposed rules directed that a filing
be made in the event a MEWA (and in
some cases an ECE) expands its
operations into additional States or
experiences a material change as
defined in the Form M—-1 instructions.
These filing events are preserved in
these final rules.

Several commenters sought to limit
filings due to a material change. This
filing event was added to direct an
entity to update its Form M—1 filing in
the event that it experienced changes in
certain financial or custodial
information. The Department intends to
follow the same basic structure for these
filings as it has indicated it will for
filings related to operating in a State. So,
for example, if a MEWA or ECE takes
action to add or remove an individual
who is a marketer or promoter, the
MEWA or ECE would have experienced
a material change and would need to
report. However, if the MEWA or ECE
employs a third party (and
appropriately identifies that entity in its
filings) and the third party takes action
to add or remove an individual who is
a marketer or promoter, the MEWA or
ECE will not have experienced a
material change and no additional filing
will be required. In the event an entity
experiences a material change, the
online filing system will allow them to
log on, import data from the most
recently completed filing, and make the
necessary changes. The regulatory
provision is retained as proposed, but in
response to these comments, the
Department will continue to ensure the
electronic filing system minimizes the

additional burden on entities that
experience a material change.
Consistent with the 2003 rule and the
proposed rules, these final rules direct
MEWASs to submit filings for the
duration of their existence and ECEs to
file only during the three-year period
following an origination. As noted
above, ECEs that begin operating in a
new State or experience a material
change during their three-year filing
period report those events. ECEs that are
not required to file because they are
outside their three-year period do not
need to report those events.

The final rules also apply new timing
standards on MEWAs and ECEs for
these additional filings. Under the 2003
regulation, MEWAs and ECE:s filed the
Form M-1 within 90 days of the
occurrence of certain events. The
proposed and these final rules direct
entities to file 30 days prior to or within
30 days of the event, depending on the
type of event which prompts the filing.
The timing requirements in paragraph
(e) implement section 6606 of the
Affordable Care Act, which provides
that the filing must happen “prior to
operating in a State” and will also
facilitate the Department’s timely
receipt of information related to the
other filing events described above. One
commenter suggested that ECEs not be
required to file 30 days prior to
operating in an additional State because
it might be difficult for the entity to
determine when the event occurs. The
Department considered this comment
and, as previously stated, has revised
the provision to address this concern. In
these final rules, a MEWA or ECE will
need to make a registration or special
filing within 30 days of knowingly
operating in any additional State or
States. The Department does, however,
expect MEWAs and ECEs to periodically
monitor the activities of participating
employers so that they become aware of
any unilateral actions by participating
employers that have caused them to
begin operating in an additional State.
Knowledge by a MEWA or ECE includes
knowledge by an employee or agent of
the MEWA or ECE.

The provision included in the
proposed rules to discourage ‘‘blanket
filings,” (i.e., registration, origination, or
special filings that cover multiple
States, unless the filer expects to begin
operating in all the named States in the
near future), was retained in these final
rules. Blanket filings that list States
where the filer has no immediate intent
to operate could frustrate the law’s goal
of gathering and maintaining timely and
accurate information on MEWAs. Under
this provision, a filing is considered
lapsed with respect to a State if benefits
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consisting of medical care are not
offered or provided in the State during
the calendar year immediately following
the filing. A new filing would be
required if the filer intends to resume
operating in that State.

To minimize the burden of
compliance, the final rules continue to
permit MEWAs and ECEs to make a
single filing to satisfy multiple filing
events so long as the filing is timely for
each event.

As in the 2003 rule and the proposed
rules, filing extensions are available.
Any filing deadline that is a Saturday,
Sunday, or federal holiday is
automatically extended to the next
business day. The proposed rules
provided a more substantial extension
for annual filings if MEWAs and ECEs
requested such an extension following
the procedure outlined in the
instructions to the Form M-1. A
question was raised regarding whether
extensions were limited to annual
filings. The Department considered this
option and believes that any filing
should be eligible for an extension so
long as the request is made in a timely
manner and in accordance with the
Form M-1 instructions. A modification
to this effect was made to the operative
language in paragraph (e) of § 2520.101—
2 of the final rules.

6. Electronic Filing

As in the proposed rules, paragraph
(g) of § 2520.101-2 of the final rules
eliminates the option to file a paper
copy of the completed Form M—1. As is
now the case for Form 5500 Annual
Return/Report filings required under
Title I of ERISA and consistent with the
goals of E-government, as recognized by
the Government Paperwork Elimination
Act9 and the E-Government Act of
2002,10 these final rules require that the
Form M-1 be filed electronically.
Electronic filing of benefit plan
information, among other program
strategies, facilitates EBSA’s
achievement of its Strategic Goal to
“assure the security of the retirement,
health and other workplace related
benefits of American workers and their
families.” EBSA’s strategic goal directly
supports the Secretary of Labor’s
Strategic Goal to “secure health
benefits.” 11 A cornerstone of the
Department’s enforcement program is
the collection, analysis, and disclosure
of benefit plan information. Electronic

9 Title XVII, Public Law 105-277, 112 Stat. 2681
(Oct. 21, 1998).

10Public Law 107-347, 116 Stat. 2899 (Dec. 17,
2002).

11 For further information on the Department of
Labor’s Strategic Plan and EBSA’s relationship to it,
see http://www.dol.gov/_sec/stratplan/.

filing minimizes errors and provides
faster access to reported data, assisting
EBSA in its enforcement, oversight, and
disclosure roles and ultimately
enhancing the security of plan benefits.
Electronic filing of the Form M—1 also
reduces the paperwork burden and costs
related to printing and mailing forms
and, with the use of secure account
access, allows updating of previously
reported information to facilitate
simplified future reporting. Finally,
consistent with current practice, the
information will be available for
reference by participants, beneficiaries,
participating employers, and other
interested parties such as State
regulators. A notice announcing the
availability of the updated Form M-1
filing system will be published
elsewhere in this edition of the Federal
Register.

7. Penalties

a. Civil penalties and procedures. The
final rules retain the references to
section 502(c)(5) of ERISA, 29 U.S.C.
1132(c)(5) and § 2560.502¢c-5 regarding
civil penalties and procedures.

b. Criminal penalties and procedures.
Affordable Care Act section 6601 added
ERISA section 519, which prohibits a
person from making false statements or
representations of fact in connection
with a MEWA'’s financial condition, the
benefits it provides, or its regulatory
status as a MEWA. The Affordable Care
Act also amended ERISA section 501(b)
to impose criminal penalties on any
person who is convicted of violating the
prohibition in ERISA section 519. The
final rules retain the cross-reference to
sections 501(b) and 519 of ERISA, 29
U.S.C. 1131 and 1149, for the purpose
of implementing these new rules as they
relate to filing a Form M—1 prior to
operating in a State or other registration,
origination, and special filings.

c. Cease and desist and summary
seizure and procedures. Section 6605 of
the Affordable Care Act added section
521 to ERISA, which authorizes the
Secretary to issue cease and desist
orders, without prior notice or a
hearing, when it appears to the
Secretary that the alleged conduct of a
MEWA is “fraudulent, or creates an
immediate danger to the public safety or
welfare, or is causing or can be
reasonably expected to cause
significant, imminent, and irreparable
public injury.” This section also allows
the Secretary to issue an order to seize
the assets of a MEWA that the Secretary
determines to be in a financially
hazardous condition. The regulation
providing guidance on the cease and
desist orders and summary seizure rules
published elsewhere in this Federal

Register also includes regulatory
guidance on the procedural rules for
this process. A cease and desist order
containing a prohibition against
transacting business with any MEWA or
plan would prevent the MEWA or a
person from avoiding the cease and
desist order by shutting the MEWA
down and re-establishing it in a new
location or under a new identity.

As such, the final rules retain the
cross-reference to section 521 of ERISA
and § 2560.521 regarding the Secretary’s
authority to issue cease and desist and
summary seizure orders.

B. Amendment to Regulations Under
ERISA Sections 103 and 104

Pursuant to authority in ERISA
section 104(a)(3) to establish reporting
exemptions and simplified reporting for
welfare benefit plans, this rulemaking
also makes filing the Form M—1 an
integral part of compliance with
ERISA’s simplified reporting
requirements by requiring all plans
subject to the Form M—1 filing
requirements under § 2520.101-2 to file
a Form 5500 Annual Return/Report, and
include specific Form M—1 compliance
information. The revisions to the Form
5500 and instructions reflecting these
final rules are being published
simultaneously as a Notice of Adoption
of Revisions to the Form 5500 Annual
Return/Report in today’s Federal
Register. That document includes a
discussion of the changes to the Form
5500 and instructions as well as the
Department’s findings required under
sections 104(a)(3) and 110 of ERISA
with regard to the use of the revised
Form 5500 as a simplified report,
alternative method of compliance, and/
or limited exemption pursuant to
§2520.103-1(b).

We requested but received no
comments on these changes to the
annual reporting requirements;
therefore, these final rules retain the
changes proposed to further enhance the
Department’s ability to enforce the Form
M-1 filing requirements under
§2520.101-2, except for technical
changes and a clarification that all plans
required to file the Form M-1 (plan
MEWAs and ECEs) are required to file
a Form 5500 and to answer the Form M—
1 compliance questions on the Form
5500.12

12 Unlike plan MEWAs that are under a
permanent requirement to file the Form M-1, 29
CFR 2520.101-2 requires an ECE to file the Form
M-1 only during the three years following each
origination event (an ECE may experience more
than one origination event). Therefore, the final
Form 5500 rules for plans required to file the Form
M-1 apply to ECEs only during the periods in
which ECEs are required to file the Form M—1.
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The primary change to § 2520.103-1
being adopted in this rule is the
addition of a new paragraph (f)
regarding the content of the annual
report. Existing paragraph (f) of
§2520.103-1 is redesignated paragraph
(g), but is otherwise unchanged. New
§ 2520.103-1(f) applies to all plans that
are subject to the Form M1 filing
requirements of § 2520.101-2 during the
plan year. This change provides that all
such plans must demonstrate
compliance with § 2520.101-2 (filing
the Form M—1) in order to satisfy the
annual reporting requirements of
§2520.103—1. Pursuant to ERISA section
502(c)(2), 29 U.S.C. 1132(c)(2), a plan
administrator who fails to file a Form
5500 Annual Return/Report with a proof
of compliance with § 2520.101-2 may
be subject to a civil penalty of up to
$1,100 a day (or higher amount if
adjusted pursuant to the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended) for each day a plan
administrator fails or refuses to file a
complete report. Although ERISA
sections 505 and 734 give the Secretary
the authority to require MEWAs and
ECEs that are employee benefit plans to
comply with the requirements of
§2520.101-2, unlike MEWAs that are
not employee benefit plans, there is no
specific ERISA civil penalty applicable
to plan MEWAs and ECEs for a failure
to comply with those requirements.
These changes to the Form 5500 annual
reporting requirements for plan MEWAs
and ECEs will enhance the Department’s
ability to enforce the Form M-1 filing
requirements.

The final rules include conforming
changes adding references to the new
§ 2520.103-1(f) and other conforming
changes in §§2520.103—1(a), (b), (c) and
§2520.104—41. A corresponding change
is also made to § 2520.104—20 to
expressly provide that the limited filing
exemption under § 2520.104-20 is no
longer available to plan MEWAs and
ECEs with fewer than 100 participants
required to file the Form M—-1 (small
plans). In addition, a new paragraph (E)
has been added to §2520.103-1(c)(2)(ii)
to provide that small plans subject to
the Form M1 filing requirements are
not eligible to file the Form 5500-SF
(Short Form 5500 Annual Return/Report
of Small Employee Benefit Plan) under
§2520.103-1(c)(2)(ii) and § 2520.104—
41.13

Although small plans subject to the
Form M-1 filing requirements are not
eligible to file the Form 5500-SF, these

13Tn addition, an unrelated technical correction
to 29 CFR 2520.104—41 is being included in this
rulemaking to add an express reference to the Form
5500-SF.

plans are still eligible for the simplified
Form 5500 annual reporting for small
welfare plans, and these plans that meet
all of the requirements for the relief
under § 2520.104—44 are exempt from
certain financial reporting and audit
requirements. Small plan MEWAs and
ECEs that qualify for the relief provided
by 29 CFR 2520.104—44 would only
need to file the Form 5500 Annual
Return/Report and, if applicable,
Schedule A (Insurance Information) and
Schedule G, Part III (nonexempt
transactions).# Such plans are no
longer eligible to use the Form 5500—SF
because that form does not include
Schedule A insurance information. The
Department believes that plans subject
to these final rules that claim to provide
insured benefits should be required to
complete the Schedule A so that
enforcement officials and the public
have information about the insurance
policy and insurance company through
which the plan is providing insurance
coverage. Thus, these changes give the
Secretary an important enforcement tool
while imposing minimal burden on
small plan MEWAs and ECEs.

IV. Regulatory Impact Analysis

A. Executive Order 12866 and 13563

Under Executive Order 12866, a
“significant” regulatory action is subject
to the requirements of the Executive
Order and subject to review by the
Office of Management and Budget
(OMB). Under section 3(f) of the
Executive Order, a “‘significant
regulatory action” is an action that is
likely to result in a rule: (1) Having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive

14 Neither these final regulations nor the
companion revisions to the Form 5500 change the
eligibility requirements for the limited exemption
under 29 CFR 2520.104—44. The Department
expects that many plan MEWAs and ECEs will not
satisfy the unfunded and insured eligibility
requirements in the limited exemption and will
continue to be ineligible for the reporting relief
under 29 CFR 2520.104-44.

Order. OMB has determined that this
action is not economically significant
within the meaning of section 3(f)(1) of
the Executive Order but is significant
under section 3(f)(4) of the Executive
Order because it raises novel legal or
policy issues arising from the
President’s priorities. Executive Order
13563 emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Department estimates that the
total cost of this rule would be
approximately $137,400 in the first year,
or an average of approximately $284 for
each of the 484 entities expected to file
the Form M-1. These costs are all
associated with the information
collection request contained in these
rules and, therefore, are discussed in the
Paperwork Reduction Act Section,
below.

1. Summary and Need for Regulatory
Action

As discussed earlier in this preamble,
section 6606 of the Affordable Care Act
amended section 101(g) of ERISA to
require the Secretary of Labor to
promulgate regulations requiring
MEWASs providing medical care benefits
(within the meaning of section 733(a)(2)
of ERISA) that are not ERISA-covered
group health plans (non-plan MEWAs)
to register with the Secretary before
operating in a State.

The original MEWA reporting
requirement in ERISA section 101(g)
was enacted by Congress as part of the
Health Insurance Portability and
Accountability Act (HIPAA) of 1996 in
response to a 1992 General Accounting
Office (GAQO) recommendation.5 The
GAO recommended that the Department
develop a mechanism to help States
identify fraudulent and abusive
MEWAs. The HIPAA provision led to
the Department creating the Form M-1
under a 2000 interim final rule and 2003
final rule.16

ERISA section 101(g), as amended by
the Affordable Care Act, directs the
Department of Labor (the Department) to
promulgate rules requiring MEWAs that
are not group health plans (non-plan
MEWASs) to register with the Secretary
of Labor (the Secretary) prior to
operating in a State. ERISA sections 505
and 734 provide the Secretary with the
authority to require plan MEWAs and

15 See, Employee Benefits: States Need Labor’s
Help Regulating Multiple Employer Welfare
Arrangements, March 1992, GAO/HRD-92-40.

1665 FR 715 (02/11/2000) and 68 FR 17494 (04/
09/2003). The Form M—1 has been updated and is
reissued each year in December by the Department
and modified periodically to address changes to the
statutory provisions in part 7 of ERISA.
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ECEs to comply with the Form M-1
reporting requirements,” but because
ERISA section 101(g) only applies to
non-plan MEWAs, only non-plan
MEWAs are subject to civil penalties
under ERISA section 502(c)(5) for
failure to comply with the Form M-1
requirements.18 In order to enhance the
Department’s ability to enforce the Form
M-1 requirements and ensure that
MEWAs are subject to the same rules
under the law, this final rule will
require all plan MEWAs to prove
compliance with the Form M-1 filing
requirements in order to satisfy the
ERISA annual reporting requirements.19
In amending the Department’s MEWA
reporting regulation to require MEWAs
to register with the Secretary before
operating in a State, these final rules
direct Form M-1 filers to provide
additional information regarding the
MEWA or ECE and apply new timing
standards for the filings that are made
when a MEWA'’s or ECE’s status
changes. These amendments will aid the
Department in its oversight of MEWAs
consistent with its expanded authority
provided by the Affordable Care Act 20
and allow the Department to provide
critical information to State insurance
departments that coordinate their
investigations and enforcement actions

17In the preamble to the 2000 interim final rule,
the Department explained “[a]n important reason
for requiring these groups to file is that the
administrator of a MEWA may incorrectly
determine that it is a group health plan or that it
is established or maintained pursuant to a collective
bargaining agreement. A reporting requirement
limited only to MEWAS that are not group health
plans may not result in reporting by many such
MEWAs, thus greatly reducing the value of the data
collected.” See 65 FR 7152, 7153 (Feb. 11, 2000).

18 Pursuant to ERISA section 502(c)(5), a civil
penalty of up to $1,100 (or higher amount if
adjusted pursuant to the Federal Civil Penalties
Inflation Adjustment Act of 1990, as amended) a
day may be assessed for each day a non-plan
MEWA fails to file a complete Form M—1.

19 Pursuant to ERISA section 502(c)(2), a plan
administrator who fails to file a Form 5500 Annual
Return/Report with a proof of compliance with the
M-1 filing requirements may be subject to a civil
penalty of up to $1,100 a day (or higher amount if
adjusted pursuant to the Federal Civil Penalties
Inflation Adjustment Act of 1990, as amended) for
each day a plan administrator fails or refuses to file
a complete report.

20 As part of the Affordable Care Act, Congress
also enacted ERISA section 521, which authorized
the Secretary to issue cease and desist orders,
without prior notice or a hearing, when it appears
to the Secretary that a MEWA'’s alleged conduct is
fraudulent, creates an immediate danger to the
public safety or welfare, or causes or can reasonably
be expected to cause significant, imminent, and
irreparable public injury. Section 521 also
authorizes the Secretary to issue a summary order
to seize the assets of a MEWA that the Secretary
determines to be in financially hazardous
condition. The Department also is finalizing rules
for these provisions, which are published elsewhere
in today’s Federal Register.

against fraudulent and abusive MEWAs
with the Department.

Over the last several years, the
Department has observed a downward
trend in the number of MEWAs that file
the Form M—1, raising concerns that
some existing MEWAs are not filing the
form. Under the 2003 regulation, the
Department has the ability to assess
penalties against MEWAs that fail to file
the Form M—1 only in limited
circumstances and if a determination
regarding plan status was made by the
Secretary. To address this issue and
encourage compliance with the Form
M-1 filing requirement, the Department
also is amending, as part of this
regulatory action, the Form 5500 annual
reporting requirements. The amendment
will require all plans subject to the
Form M-1 filing requirements,
regardless of plan size or type of
funding,2? to file the Form 5500 Annual
Return/Report and demonstrate on the
form compliance with Form M-1 filing
requirements. Failure to do so may
result in an assessment of penalties
under ERISA section 502(c)(2).22

These amendments to the
Department’s MEWA reporting
standards would provide a cost effective
means to implement the expanded
MEWA reporting as enacted in the
Affordable Care Act. As stated above,
the Department estimates that the
average cost for each entity that the
Department expects to file the revised
Form M-1 would average approximately
$284 during the first year and $181
during each subsequent year.

2. Benefits of Rule

As discussed earlier in this preamble,
section 6606 of the Affordable Care Act
amended section 101(g) of ERISA
directing the Secretary to promulgate
regulations requiring non-plan MEWAs
providing medical care benefits (within
the meaning of section 733(a)(2) of
ERISA) to register with the Secretary
before operating in a State. By
implementing this statutory
amendment, the Department would
receive prior notice of a MEWA'’s
intention to commence operations in a
State. Such notification would help the
Department and State insurance
commissioners to ensure that MEWAs
are being lawfully operated and that

21 The final rules expressly provide that the
limited exemption for certain unfunded and
insured small welfare plans under § 2520.104-20 is
not available for any plans subject to the Form M—
1 filing requirements. In addition, these plans also
are not eligible to use the Form 5500-SF.

22 A plan administrator who fails to file a Form
5500 with a proof of Form M—1 compliance could
be subject to a civil penalty of up to $1,100 a day
for each day the plan administrator fails or refuses
to file a complete report.

sufficient insurance has been purchased
or adequate reserves established to pay
benefit claims before the MEWAs begin
operating 23 in a State. These final rules
would improve MEWA compliance and
deter fraudulent and abusive MEWA
practices, thereby protecting and
securing the benefits of participants and
beneficiaries by ensuring that MEWA
assets are preserved and benefits timely
paid. These potential benefits have not
been quantified, but the Department
expects that they will justify the costs.

3. Costs of Rule

The costs of the rule are associated
with the amendments to the Form M-
1 and Form 5500 reporting requirements
and are therefore discussed in the
Paperwork Reduction Act section,
below.

B. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3506(c)(2)), the
Department submitted an information
collection request (ICR) to OMB in
accordance with 44 U.S.C. 3507(d),
contemporaneously with the
publication of the proposed regulation,
for OMB’s review.

Although no additional public
comments were received that
specifically addressed the paperwork
burden analysis of the information
collections at the proposed rules stage,
the comments that were submitted and
described earlier in this preamble,
contained information relevant to the
costs and administrative burdens
attendant to the proposals. The
Department took into account such
public comments in connection with
making changes to the final rules and in
developing the revised paperwork
burden analysis summarized below.

In connection with publication of
these final rules, the Department
submitted a revision to the ICR under
OMB Control Number 1210-0116. OMB
approved the revised ICR, which is
scheduled to expire on February 29,
2016. A copy of the revised ICR may be
obtained by contacting the PRA
addressee shown below or at http://
www.Reglnfo.gov.

PRA ADDRESSEE: G. Christopher
Cosby, Office of Policy and Research,
U.S. Department of Labor, Employee
Benefits Security Administration, 200
Constitution Avenue NW., Room N-
5718, Washington, DC 20210.
Telephone: (202) 693—8410; Fax: (202)

23 Section 2520.101-2(b)(8) of the proposed rule
provides that the term “operating” means any
activity including but not limited to marketing,
soliciting, providing, or offering to provide medical
care benefits.
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219-4745. These are not toll-free
numbers.

Between 2006 and 2010, an average of
484 entities (MEWAs and ECEs) filed
the Form M—1 with the Department (a
high of 533 in 2006 and a low of 436
in 2010). Of the total filings, on average,
217 were submitted via mail and 267
were submitted electronically through
the Form M-1 electronic filing system
provided by the Department via the
Internet. The fraction filing electronic
returns has been increasing and reached
nearly 63 percent in 2010. This rule will
require all filings to be submitted
electronically.

As discussed above and pursuant to
section 6606 of the Affordable Care Act,
these rules amend the information
required to be disclosed on the Form M-
1 by adding new data elements.
Therefore, the Department assumes that
all administrators of MEWAs and ECEs
that file the Form M—1 in-house (an
estimated 10 percent of filers) would
spend two hours familiarizing

themselves with the changes to the form
that would be made by the final
regulations. This would result in a total
hour burden of 97 hours (48 entities *

2 hours). The Department estimates that
Part I of the Form (the identifying
information) would require five minutes
to complete. The time required to
complete Part IT would vary based on
the number of States in which the entity
provides coverage, and the Department
estimates that this would require 60
minutes for single-State filers and 120
minutes for multi-State filers. The
Department expects the time required to
complete Part III would be 15 minutes
for fully-insured filers and 30 minutes
for not fully-insured filers. Table 1
below summarizes the estimates of time
required to complete each part of the
form. Based on the foregoing, the
Department estimates that the total hour
burden for entities to file the Form M-

1 using in-house resources would be
188 hours in the first year with an
equivalent cost of $17,900 assuming all

TABLE 1—TIME TO FILL OUT FORM

work will be performed by an employee
benefits professional at $94.91 per
hour.24 The cost to submit electronic
filings would be negligible.

The Department estimates that the
annual hour burden for Form M-1
filings prepared in-house in subsequent
years would be approximately 100
hours as summarized in Table 2.25 The
Department’s estimate is based on the
assumption that approximately 44 new
entities 26 will file the Form M-1 each
year, and thus, approximately four new
entities will prepare the Form M-1 in-
house. The Department estimates that it
would take two hours for these
administrators, resulting in an hour
burden of eight hours. The Department
estimates that entities preparing the
form in-house would spend four hours
completing Part I, 68 hours completing
Part II, and 15 hours completing Part III.
The equivalent cost of this annual hour
burden is estimated to be $8,600,
assuming a $94.91 hourly labor rate for
an employee benefits professional.

[Minutes]
Fully-insured Not fully-insured
One State Multi States One State Multi States
NEW FIlING oottt sttt sttt 120 120 120 120
5 5 5 5
=T | SO SPSS 60 120 60 120
[>T G | PRSP RP PSPPSR 15 15 30 30
TABLE 2—HOUR BURDEN TO PREPARE FORM M-1, IN-HOUSE PREPARATION
Fully-insured Not fully-insured
Total
One State Multi States One State Multi States
# of MEWAS and ECES ......cccoiiiiiiiiiieie e 16 18 9 5 48
ReView: Year 1 ...t 32 36 18 11 97
New Filing: Subsequent Years ... 3 3 2 1 9
1 2 1 0 4
16 36 9 11 72
4 5 4 3 16
54 78 31 25 188
Total Time: Subsequent YEars ........ccccoeevvveeieeneneenieneeee 24 45 15 15 100

1. Cost Burden

The Department assumes that 90
percent of the 484 entities (435 entities)
that will file the Form M-1 will use
third-party service providers to
complete and submit the Form M-1.27
Because the Department is adding
additional data elements to the form, the

24 The Department estimates 2012 hourly labor
rates include wages, other benefits, and overhead
based on data from the National Occupational
Employment Survey (June 2011, Bureau of Labor
Statistics) and the Employment Cost Index

Department assumes that in the year of
implementation, all service providers
would spend additional time
familiarizing themselves with the
changes. The Department estimates that
entities that use third party service
providers would incur the cost of one
hour for service providers to review the

(September 2011, Bureau of Labor Statistics); the
2010 estimated labor rates are then inflated to 2012
labor rates.

25 These are rounded values. The totals may differ
slightly as a result.

new rule as service providers likely will
provide this service for multiple entities
and therefore spread this burden across
multiple entities. This results in a one-
time cost burden of $41,300 (435
entities * 1 hour * $94.91).

The total estimated cost burden for
preparing the form is arrived at by

26 An average of 9 percent of entities originate
each year according to Form M-1 data.

27 This assumption is made in connection with
EBSA'’s principal reporting form, the Form 5500,
and was validated through a filer survey.
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multiplying the number of filers (found
in Table 3) by the amount of time
required to prepare the documents
(Table 1) and multiplying this result by
the hourly cost of an employee benefits

professional ($94.91 dollars an hour).
Based on the foregoing, the total cost
burden for entities that use purchased
third-party resources to file the Form
M-1 is $119,500 in the first year and

$78,200 in later years. Table 3
summarizes the estimates of the cost
burden.

TABLE 3—COST BURDEN TO PREPARE FORM M—1, THIRD-PARTY PREPARATION

Fully-insured Not fully-insured
Total
One State Multi States One State Multi States
# of MEWAS and ECES ......cccocoiiiiiiiiieicceeie e 145 163 79 49 435
REVIEW: YA 1 oo $13,700 $15,400 $7,500 $4,700 $41,300
New Filing: Subsequent Years $0 $0 $0 $0 $0
Part | $1,100 $1,300 $600 $400 $3,400
Part Il $13,700 $30,900 $7,500 $9,400 $61,400
o U O 1| $3,400 $3,900 $3,700 $2,300 $13,400
Total: YEAr 1 oottt $32,000 $51,400 $19,300 $16,800 $119,500
Total: Subsequent YEars .......ccccoeeverereieriencnenieneeneas $18,300 $36,000 $11,800 $12,100 $78,200

Note: The displayed numbers are rounded to the nearest hundred and therefore may not add up to the totals.

These regulations direct a plan that is
subject to Form M-1 filing requirements
to include proof of Form M—1
compliance as part of the Form 5500.
Accordingly, the Department is adding
a new Part III to the Form 5500, that
asks for information regarding whether
the employee welfare benefit plan is
subject to the Form M—1 filing
requirements, and if so, whether the
plan is currently in compliance with the
Form M-1 filing requirements under
§2520.101-2. Plan administrators that
indicate the plan is subject to the Form
M-1 filing requirements also would be
required to enter the Receipt
Confirmation Code for the Form M-1
annual report or the most recent Form
M-1 required to be filed with the
Department. Failure to answer the Form
M-1 compliance questions will result in
rejection of the Form 5500 Annual
Return/Report as incomplete and civil
penalties may be assessed pursuant to
ERISA section 502(c)(2). The
Department believes that the burden
associated with this revision would be
de minimis because plan administrators
would know whether the plan is subject
to and in compliance with the Form M—
1 filing requirements, and they would
have the Receipt Confirmation Code for
the Form M-1 filing readily available.

The regulations also amend
§ 2520.104-20 to expressly provide that
the exemption from filing the Form
5500 is not available for small plans
required to file the Form M—-1.
Following the methodology used to
calculate the burden in the Form 5500
regulations, the Department estimates
that for small plans that meet the
requirements of § 2520.104—44, filing a
Form 5500 and completing Schedule A
and Part I1I of Schedule G would cause

them to incur an annual cost of $450 to
engage a third-party service provider to
prepare the form and schedules for
submission. The Department does not
have sufficient data to determine the
number of small plan MEWAs and ECEs
that would be required to file the Form
5500 under the final rules, but believes
that the number of such plans would be
small, because 90 percent of the entities
that file Form M-1 with the Department
cover more than 100 participants.

2. Cost to the Government

The Department estimates that the
cost to the Federal government to
process Form M—1s is approximately
$7,200. This includes the cost to process
online submissions and maintain the
processing system, and was estimated
by the offices within EBSA that are
responsible for overseeing these
activities.

TABLE 4—COST OF FEDERAL
GOVERNMENT OF FORM M—1

Processing of M1 Forms

ONlNE oot $2,200
Maintenance of System ................ 5,000
Total v, 7,200

These paperwork burden estimates
are summarized as follows:

Type of Review: Revised collection.

Agency: Employee Benefits Security
Administration, Department of Labor.

Title: MEWA Form M-1

OMB Control Number: 1210-0116

Affected Public: Business or other for-
profit; not-for-profit institutions.

Estimated Number of Respondents:
484 (first year); 484 (three-year average).

Estimated Number of Responses: 484
(first year); 484 (three-year average).

Frequency of Response: Annually.

Estimated Annual Burden Hours: 188
(first year); 130 (three-year average).

Estimated Annual Burden Cost:
$119,500 (first year); $92,000 (three-year
average).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
are likely to have a significant economic
impact on a substantial number of small
entities. Unless an agency certifies that
arule will not have a significant
economic impact on a substantial
number of small entities, section 603 of
the RFA requires the agency to present
an initial regulatory flexibility analysis
at the time of the publication of the
notice of proposed rulemaking
describing the impact of the rule on
small entities. Small entities include
small businesses, organizations and
governmental jurisdictions. In
accordance with the RFA, the
Department prepared an initial
regulatory flexibility analysis at the
proposed rule stage and requested
comments on the analysis. No
comments were received. Below is the
Department’s final regulatory flexibility
analysis and its certification that these
final regulations do not have a
significant economic impact on a
substantial number of small entities.

The Department does not have data
regarding the total number of MEWAs
and ECEs that currently exist. The best
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information the Department has to
estimate the number of MEWAs and
ECEs is based on filings of the Form M-
1, which MEWAs and certain
collectively bargained arrangements
have filed annually with the
Department. Just over 436 entities filed
the Form M—1 with the Department in
2010, the latest year for which data is
available.

The Small Business Administration
uses a size standard of less than $7
million in average annual receipts as the
cut off for small business in the finance
and insurance sector.28 While the
Department does not collect revenue
information on the Form M-1, it does
collect data regarding the number of
participants covered by MEWAs and
ECEs that file Form M—1 and can use
participant data and average premium
data to determine the number of
MEWAs and ECEs that are small
entities, because their revenues do not
exceed the $7 million threshold. For
2009, the average single coverage annual
premium was $4,717 and the average
annual family coverage premium was
$12,696.29 Combining these premium
estimates with estimates of the ratio of
policies to the covered population from
the Current Population Survey at
employers with less than 500 workers
(0.309 for single coverage and 0.217 for
family coverage), the Department
estimates that 62 percent of entities
filing Form M—1 (258 entities) are small
entities.

While this number is a relatively large
fraction of all entities, it is about 7
percent when expressed as a fraction of
all participants covered by MEWAs and
ECEs. In addition, the Department notes
that the reporting burden that would be
imposed on all MEWAs and ECEs by the
rule is estimated as an average cost of
$284 for each entity filing Form M-1.
For all but the smallest MEWAs or ECEs
(less than 15 participants), this
represents less than one-half of one
percent of revenues.

The regulations also amend
§ 2520.104-20 to expressly provide that
the limited exemption from filing the
Form 5500 for certain unfunded and
insured small welfare plans is not
available for plans required to file the
Form M-1. As discussed in the PRA
section above, the Department estimates

281J.S. Small Business Administration, “Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes.”
http://www.sba.gov/sites/default/files/
Size Standards Table.pdf

29 Kaiser Family Foundation and Health Research
Educational Trust, “Employer Health Benefits, 2009
Annual Survey.” The reported numbers are from
Exhibit 1.2 and are for the category Annual, all
Small Firms (3—199 workers).

that these small plan MEWAs and ECEs
would incur an annual cost of $450 to
engage a third-party service provider to
prepare the form and schedules for
submission. Any burden for small ECEs
is even less because these plans are
subject to the Form M-1 filing
requirements only for limited periods.
The Department does not have sufficient
data to determine the number of small
plan MEWAs and ECEs that would be
required to file the Form 5500 under the
final rules. About 10 percent (48) of
MEWAs and ECEs filing the Form M-1
in 2010 had less than 100 participants.
However, the 2010 Form M-1 lacks
information on the source of funding to
determine which of these small MEWAs
and ECEs would be ERISA-covered
plans affected by the Final Rules.
Accordingly, the Department hereby
certifies that this regulation does not
have a significant economic impact on
a substantial number of small entities.

D. Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1501 et seq.), as well as Executive Order
12875, this rule does not include any
federal mandate that may result in
expenditures by State, local, or tribal
governments, or the private sector,
which may impose an annual burden of
$100 million.

E. Executive Order 13132

When an agency promulgates a
regulation that has federalism
implications, Executive Order 13132 (64
FR 43255, August 10, 1999) requires the
Agency to provide a federalism
summary impact statement. Pursuant to
section 6(c) of the Order, such a
statement must include a description of
the extent of the agency’s consultation
with State and local officials, a
summary of the nature of their concerns
and the agency’s position supporting the
need to issue the regulation, and a
statement of the extent to which the
concerns of the State have been met.

This regulation has federalism
implications, because the States and the
Federal government share dual
jurisdiction over MEWAs that are
employee benefit plans or hold plan
assets. Generally, States are primarily
responsible for overseeing the financial
soundness and licensing of MEWAs
under State insurance laws. The
Department enforces ERISA’s fiduciary
responsibility provisions against
MEWAs that are ERISA plans or hold
plan assets.

Over the years, the Department and
State insurance departments have
worked closely and coordinated their
investigations and other actions against

fraudulent and abusive MEWAs. For
example, EBSA regional offices have
met with State officials in their regions
and supported their enforcement efforts
to shut down fraudulent and abusive
MEWAs. States have often lobbied for
stronger Federal enforcement tools to
help combat fraudulent and insolvent
MEWAs. By requiring MEWAs to
register with the Department before
operating in a State by filing the Form
M-1 and to provide additional
information, these final rules respond to
the States’ concern and enhance the
State and Federal governments’ joint
mission to take enforcement action
against fraudulent and abusive MEWAs
and limit the losses suffered by
American workers, their families, and
businesses when abusive MEWAs
become insolvent and fail to reimburse
medical claims.

List of Subjects in 29 CFR Part 2520

Accounting, Employee benefit plans,
Pensions, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, part 2520 of Chapter XXV of
Title 29 of the Code of Federal
Regulations is amended as follows:

PART 2520—[AMENDED]

m 1. The authority citation for part 2520
is revised to read as follows:

Authority: 29 U.S.C. 1021-1024, 1027,
1029-31, 1059, 1134 and 1135; Secretary of
Labor’s Order 1-2011, 77 FR 1088 (January
9, 2012). Sec. 2520.101-2 also issued under
29 U.S.C. 1181-1183, 1181 note, 1185,
1185a—d, and 1191-1191c. Sec. 2520.103-1
also issued under 26 U.S.C. 6058 note. Sec.
2520.101-6 also issued under 29 U.S.C.
1021(k); Secs. 2520.102-3, 2520.104b—1 and
2520.104b-3 also issued under 29 U.S.C.
1003, 1181-1183, 1181 note, 1185, 1185a—d,
1191, and 1191a—c. Secs. 2520.104b—1 and
2520.107 also issued under 26 U.S.C. 401
note, 111 Stat. 788;

m 2. Section 2520.101-2 is revised to
read as follows:

§2520.101-2 Filing by multiple employer
welfare arrangements and certain other
related entities.

(a) Basis and scope. Section 101(g) of
the Employee Retirement Income
Security Act (ERISA), as amended by
the Patient Protection and Affordable
Care Act, requires the Secretary of Labor
(the Secretary) to establish, by
regulation, a requirement that multiple
employer welfare arrangements
(MEWAS) providing benefits that consist
of medical care (as described in
paragraph (b)(6) of this section), which
are not group health plans, to register
with the Secretary prior to operating in
a State. Section 101(g) also permits the
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Secretary to require, by regulation, such
MEWASs to report, not more frequently
than annually, in such form and manner
as the Secretary may require, for the
purpose of determining the extent to
which the requirements of part 7 of
subtitle B of title I of ERISA (part 7) are
being carried out in connection with
such benefits. Section 734 of ERISA
provides that the Secretary may
promulgate such regulations as may be
necessary or appropriate to carry out the
provisions of part 7. This section sets
out requirements for reporting by
MEWASs that provide benefits that
consist of medical care and by certain
entities that claim not to be a MEWA
solely due to the exception in section
3(40)(A)(i) of ERISA (referred to in this
section as Entities Claiming Exception
or ECEs). The reporting requirements
apply regardless of whether the MEWA
or ECE is a group health plan.

(b) Definitions. As useg in this
section, the following definitions apply:

(1) Administrator means—(i) The
person specifically so designated by the
terms of the instrument under which the
MEWA or ECE is operated;

(ii) If the MEWA or ECE is a group
health plan and the administrator is not
so designated, the plan sponsor (as
defined in section 3(16)(B) of ERISA); or

(iii) In the case of a MEWA or ECE for
which an administrator is not
designated and a plan sponsor cannot be
identified, jointly and severally, the
person or persons actually responsible
(whether or not so designated under the
terms of the instrument under which the
MEWA or ECE is operated) for the
control, disposition, or management of
the cash or property received by or
contributed to the MEWA or ECE,
irrespective of whether such control,
disposition, or management is exercised
directly by such person or persons or
indirectly through an agent, custodian,
or trustee designated by such person or

ersons.

(2) Entity Claiming Exception (ECE)
means an entity that claims it is not a
MEWA on the basis that the entity is
established or maintained pursuant to
one or more agreements that the
Secretary finds to be collective
bargaining agreements within the
meaning of section 3(40)(A)(i) of ERISA
and §2510.3—40.

(3) Excepted benefits means excepted
benefits within the meaning of section
733(c) of ERISA and §2590.701-2 of
this chapter.

(4) Group health plan means a group
health plan within the meaning of
section 733(a) of ERISA and §2590.701—
2 of this chapter.

(5) Health insurance issuer means a
health insurance issuer within the

meaning of section 733(b)(2) of ERISA
and § 2590.701-2 of this chapter.

(6) Medical care means medical care
within the meaning of section 733(a)(2)
of ERISA and § 2590.701-2 of this
chapter.

(7) Multiple employer welfare
arrangement (MEWA) means a multiple
employer welfare arrangement within
the meaning of section 3(40) of ERISA.

(8) Operating means any activity
including but not limited to marketing,
soliciting, providing, or offering to
provide benefits consisting of medical
care.

(9) Origination means, with regard to
an ECE, the occurrence of any of the
following events (an ECE is considered
to have been originated only when an
event described below occurs)—

(i) The ECE begins operating with
regard to the employees of two or more
employers (including one or more self-
employed individuals);

(ii) The ECE begins operating
following a merger with another ECE
(unless all of the ECEs that participate
in the merger previously were last
originated at least three years prior to
the merger); or

(iii) The number of employees
receiving coverage for medical care
under the ECE is at least 50 percent
greater than the number of such
employees on the last day of the
previous calendar year (unless the
increase is due to a merger with another
ECE under which all ECEs that
participate in the merger were last
originated at least three years prior to
the merger).

(10) Reporting or to report means to
file the Form M-1 as required pursuant
to sections 101(g) of ERISA; § 2520.101—
2; or the instructions to the Form M-1.

(11) Special filing event means, with
regard to an ECE—

(i) The ECE begins knowingly
operating in any additional State or
States that were not indicated on a
previous report filed pursuant to
paragraph (e)(1)(i) or (f)(2)() of this
section; or

(ii) The ECE experiences a material
change as defined in the Form M-1
instructions.

(12) State means State within the
meaning of § 2590.701-2 of this chapter.

(c) Persons required to report—(1)
General rule. Except as provided in
paragraph (c)(2) of this section, the
following persons are required to report
under this section:

(i) The administrator of a MEWA
regardless of whether the entity is a
group health plan; and

(ii) The administrator of an ECE
during the three-year period following

an event described in paragraph (b)(9) of
this section.

(2) Exceptions—(i) Nothing in this
paragraph (c) shall be construed to
require reporting under this section by
the administrator of a MEWA or ECE
described under this paragraph (c)(2)(i).

(A) A MEWA or ECE licensed or
authorized to operate as a health
insurance issuer in every State in which
it offers or provides coverage for
medical care to employees;

(B) A MEWA or ECE that provides
coverage that consists solely of excepted
benefits, which are not subject to ERISA
part 7. If the MEWA or ECE provides
coverage that consists of both excepted
benefits and other benefits for medical
care that are not excepted benefits, the
administrator of the MEWA or ECE is
required to report under this section;

(C) AMEWA or ECE that is a group
health plan not subject to ERISA,
including a governmental plan, church
plan, or a plan maintained solely for the
purpose of complying with workmen’s
compensation laws, within the meaning
of sections 4(b)(1), 4(b)(2), or 4(b)(3) of
ERISA, respectively; or

(D) A MEWA or ECE that provides
coverage only through group health
plans that are not covered by ERISA,
including governmental plans, church
plans, or plans maintained solely for the
purpose of complying with workmen’s
compensation laws within the meaning
of sections 4(b)(1), 4(b)(2), or 4(b)(3) of
ERISA, respectively (or other
arrangements not covered by ERISA,
such as health insurance coverage
offered to individuals other than in
connection with a group health plan,
known as individual market coverage).

(ii) Nothing in this paragraph (c) shall
be construed to require reporting under
this section by the administrator of an
entity that would not constitute a
MEWA or ECE but for the following
circumstances under this paragraph
(c)(2)(ii).

(A) The entity provides coverage to
the employees of two or more trades or
businesses that share a common control
interest of at least 25 percent at any time
during the plan year, applying
principles similar to the principles of
section 414(c) of the Internal Revenue
Code;

(B) The entity provides coverage to
the employees of two or more employers
due to a change in control of businesses
(such as a merger or acquisition) that
occurs for a purpose other than avoiding
Form M-1 filing and is temporary in
nature. For purposes of this paragraph,
“temporary’”’ means the MEWA or ECE
does not extend beyond the end of the
plan year following the plan year in
which the change in control occurs; or
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(C) The entity provides coverage to
persons (excluding spouses and
dependents) who are not employees or
former employees of the plan sponsor,
such as non-employee members of the
board of directors or independent
contractors, and the number of such
persons who are not employees or
former employees does not exceed one
percent of the total number of
employees or former employees covered
under the arrangement, determined as of
the last day of the year to be reported
or, determined as of the 60th day
following the date the MEWA or ECE
began operating in a manner such that
a filing is required pursuant to
paragraph (e)(1)(i), (2), or (3) of this
section.

(3) Examples. The rules of this
paragraph (c) are illustrated by the
following examples:

Example 1. (i) Facts. MEWA A begins
operating by offering coverage to the
employees of two or more employers on
August 1, 2013. MEWA A is licensed or
authorized to operate as a health insurance
issuer in every State in which it offers
coverage for medical care to employees.

(ii) Conclusion. In this Example 1, the
administrator of MEWA A is not required to
report via Form M—-1. MEWA A meets the
exception to the filing requirement in
paragraph (c)(2)(i)(A) of this section because
it is licensed or authorized to operate as a
health insurance issuer in every State in
which it offers coverage for medical care to
employees.

Example 2. (i) Facts. Company B maintains
a group health plan that provides benefits for
medical care for its employees (and their
dependents). Company B establishes a joint
venture in which it has a 25 percent stock
ownership interest, determined by applying
the principles similar to the principles under
section 414(c) of the Internal Revenue Code,
and transfers some of its employees to the
joint venture. Company B continues to cover
these transferred employees under its group
health plan.

(ii) Conclusion. In this Example 2, the
administrator is not required to file the Form
M-1 because Company B’s group health plan
meets the exception to the filing requirement
in paragraph (c)(2)(ii)(A) of this section. This
is because Company B’s group health plan
would not constitute a MEWA but for the fact
that it provides coverage to two or more
trades or businesses that share a common
control interest of at least 25 percent.

Example 3. (i) Facts. Company C maintains
a group health plan that provides benefits for
medical care for its employees. The plan year
of Company C’s group health plan is the
fiscal year for Company C, which is October
1st—September 30th. Therefore, October 1,
2012—September 30, 2013 is the 2013 plan
year. Company C decides to sell a portion of
its business, Division Z, to Company D.
Company C signs an agreement with
Company D under which Division Z will be
transferred to Company D, effective
September 30, 2013. The change in control of

Division Z therefore occurs on September 30,
2013. Under the terms of the agreement,
Company C agrees to continue covering all of
the employees that formerly worked for
Division Z under its group health plan until
Company D has established a new group
health plan to cover these employees. Under
the terms of the agreement, it is anticipated
that Company C will not be required to cover
the employees of Division Z under its group
health plan beyond the end of the 2014 plan
year, which is the plan year following the
plan year in which the change in control of
Division Z occurred.

(ii) Conclusion. In this Example 3, the
administrator of Company C’s group health
plan is not required to report via the Form
M-1 on March 1, 2014 for fiscal year 2013
because it is subject to the exception to the
filing requirement in paragraph (c)(2)(ii)(B) of
this section for an entity that would not
constitute a MEWA but for the fact that it is
created by a change in control of businesses
that occurs for a purpose other than to avoid
filing the Form M—1 and is temporary in
nature. Under the exception, ‘“‘temporary”
means the MEWA does not extend beyond
the end of the plan year following the plan
year in which the change in control occurs.
The administrator is not required to file the
2013 Form M—1 annual report because it is
anticipated that Company C will not be
required to cover the employees of Division
Z under its group health plan beyond the end
of the 2014 plan year, which is the plan year
following the plan year in which the change
in control of businesses occurred.

Example 4. (i) Facts. Company E maintains
a group health plan that provides benefits for
medical care for its employees (and their
dependents) as well as certain independent
contractors who are self-employed
individuals. The plan is therefore a MEWA.
The administrator of Company E’s group
health plan uses calendar year data to report
for purposes of the Form M—1. The
administrator of Company E’s group health
plan determines that the number of
independent contractors covered under the
group health plan as of the last day of
calendar year 2013 is less than one percent
of the total number of employees and former
employees covered under the plan
determined as of the last day of calendar year
2013.

(ii) Conclusion. In this Example 4, the
administrator of Company E’s group health
plan is not required to report via the Form
M-1 for calendar year 2013 (a filing that is
otherwise due by March 1, 2014) because it
is subject to the exception to the filing
requirement provided in paragraph
(c)(2)(ii)(C) of this section for entities that
cover a very small number of persons who
are not employees or former employees of the
plan sponsor.

(d) Information to be reported—(1)
Any reporting required by this section
shall consist of a completed copy of the
Form M-1 Report for Multiple Employer
Welfare Arrangements (MEWAs) and
Certain Entities Claiming Exception
(ECEs) (Form M—-1) and any additional
statements required pursuant to the
instructions for the Form M—-1.

(2) Rejected filings.—The Secretary
may reject any filing under this section
if the Secretary determines that the
filing is incomplete, in accordance with
§ 2560.502c-5 of this chapter.

(3) If the Secretary rejects a filing
under paragraph (d)(2) of this section,
and if a revised filing satisfactory to the
Secretary is not submitted within 45
days after the notice of rejection, the
Secretary may bring a civil action for
such relief as may be appropriate
(including penalties under section
502(c)(5) of ERISA and § 2560.502¢—5 of
this chapter).

(e) Origination, registration, and other
non-annual reporting requirements and
timing—(1) General rule for ECEs—(i)
Except as provided in paragraph
(e)(1)(ii) of this section, and subject to
the limitations established by paragraph
(c)(1)(ii) of this section, when an ECE
experiences an event described in
paragraphs (b)(9) or (b)(11) of this
section, the administrator of the ECE
shall file Form M-1 by the 30th day
following the date of the event.

(ii) Exception. Paragraph (e)(1)(i) of
this section does not apply to ECEs that
experience an origination as described
in paragraph (b)(9)(i) of this section.
Such entities are required, subject to the
limitations established by paragraph
(c)(1)(ii) of this section, to file the Form
M-1 30 days prior to the date of the
event.

(2) General rule for MEWAs—(i) In
general. Except as provided in
paragraph (e)(2)(ii) of this section, the
administrator of the MEWA is required
to register with the Secretary by filing
the Form M-1 30 days prior to operating
in any State.

(ii) Exception. Paragraph (e)(2)(i) of
this section does not apply to MEWAs
that, prior to the effective date of this
section, were already in operation in a
State (or States). Such entities are
required to submit an annual filing
pursuant to annual reporting rules
described in paragraph (f)(2)(i) of this
section for that State (or those States).

(3) Special rule requiring MEWAs to
make additional filings. Subsequent to
registering with the Secretary pursuant
to paragraph (e)(2)(i) of this section, the
administrator of a MEWA shall file the
Form M-1:

(i) Within 30 days of knowingly
operating in any additional State or
States that were not indicated on a
previous report filed pursuant to
paragraph (e)(2)(i) or (f)(2)(i) of this
section;

(ii) Within 30 days of the MEWA
operating with regard to the employees
of an additional employer (or
employers, including one or more self-
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employed individuals) after a merger
with another MEWA;

(iii) Within 30 days of the date the
number of employees receiving coverage
for medical care under the MEWA is at
least 50 percent greater than the number
of such employees on the last day of the
previous calendar year; or

(iv) Within 30 days of experiencing a
material change as defined in the Form
M-1 instructions.

(4) Anti-abuse rule. If a MEWA or ECE
neither offers nor provides benefits
consisting of medical care within a State
during the calendar year immediately
following the year in which a filing is
made by the ECE pursuant to paragraph
(e)(1) of this section (due to an event
described in paragraph (b)(9)(i) or
(b)(11)(i) of this section) or a filing is
made by the MEWA pursuant to
paragraph (e)(2) or (3) of this section,
with respect to operating in such State,
such filing will be considered to have
lapsed.

(5) Multiple filings not required in
certain circumstances. If multiple filings
are required under this paragraph (e), a
single filing will satisfy this section so
long as the filing is timely for each
required filing.

(6) Extensions. (i) An extension may
be granted for filing a report required by
paragraph (e)(1), (2), or (3) of this
section if the administrator complies
with the extension procedure prescribed
in the instructions to the Form M—1.

(ii) If the filing deadline set forth in
this paragraph (e) is a Saturday, Sunday,
or federal holiday, the form must be
filed no later than the next business day.

(f) Annual reporting requirements and
timing—(1) Period for which reporting is
required. A completed copy of the Form
M-1 is required to be filed for each
calendar year during all or part of which
the MEWA is operating and for each of
the three calendar years following an
origination during all or part of which
the ECE is operating.

(2) Filing deadline—(i) General March
1 filing due date for annual filings.
Except as provided in paragraph
(f)(2)(ii) of this section, a completed
copy of the Form M-1 is required to be
filed on or before each March 1 that
follows a period for which reporting is
required (as described in paragraph
(£)(1) of this section).

(ii) Exception. Paragraph (f)(2)(i) of
this section does not apply to ECEs and
MEWAs if, between October 1 and
December 31, the entity is required to
make a filing pursuant to paragraph
(e)(1), (2), or (3) of this section and
makes that filing timely.

(3) Extensions. (i) An extension may
be granted for filing a report required by
paragraph (f)(2)(i) of this section if the

administrator complies with the
extension procedure prescribed in the
instructions to the Form M—-1.

(ii) If the filing deadline set forth in
this paragraph (f) is a Saturday, Sunday,
or federal holiday, the form must be
filed no later than the next business day.

(4) Examples. The rules of paragraphs
(e) and (f) of this section are illustrated
by the following examples:

Example 1. (i) Facts. MEWA A began
offering coverage for medical care to the
employees of two or more employers on July
1, 2003 (and continues to offer such
coverage). MEWA A has satisfied all filing
requirements to date.

(ii) Conclusion. In this Example 1, the
administrator of MEWA A must continue to
file a timely completed Form M—1 annual
report each year, but the administrator is not
required to register with the Secretary
because MEWA A meets the exception to the
registration requirement in paragraph
(e)(2)(ii) of this section and has not
experienced any event described in
paragraph (e)(3) that would require
registering with the Secretary.

Example 2. (i) Facts. On August 25, 2013,
MEWA B is operating in State P and has
made all appropriate filings related to those
operations. On December 22, 2013 one of the
employers that participates in MEWA B is
awarded a new contract in State Q. The
employer adds an office in State Q and the
employees there are eligible to access its
group health plan.

(ii) Conclusion. In this Example 2, the
administrator of MEWA B must report the
addition of State Q by filing the Form M-1
within 30 days of knowing that it is operating
in State Q.

Example 3. (i) Facts. As of July 1, 2013,
MEWA C is preparing to operate in States Y
and Z. MEWA C is not licensed or authorized
to operate as a health insurance issuer in any
State and does not meet any of the other
exceptions set forth in paragraph (c)(2) of this
section.

(ii) Conclusion. In this Example 3, the
administrator of MEWA C is required to
register with the Secretary by filing a
completed Form M—1 30 days prior to
operating in States Y or Z. The administrator
of MEWA C must also report by filing the
Form M-1 annually by every March 1
thereafter.

Example 4. (i) Facts. As of July 28, 2013,
MEWA D is operating in States Vand W.
MEWA D has satisfied the requirements of
(e)(2) and, if applicable, (e)(3) with respect to
those States. MEWA D is not licensed or
authorized to operate as a health insurance
issuer in any State and does not meet any of
the other exceptions set forth in (c)(2) of this
section. On August 5, 2013 MEWA D
knowingly begins operating in State X.

(ii) Conclusion. In this Example 4, the
administrator of MEWA D is required to
make an additional registration filing with
the Secretary by September 4, 2013 (within
30 days of knowingly operating in State X).
Additionally, the administrator of MEWA D
must continue to file the Form M-1 annually
by every March 1 thereafter.

Example 5. (i) Facts. ECE A began offering
coverage for medical care to the employees
of two or more employers on January 1, 2007
and ECE A has not been involved in any
mergers or experienced any other origination
as described in paragraph (b)(9) of this
section.

(ii) Conclusion. In this Example 5, ECE A
was originated on January 1, 2007 and has
not been originated since then. Therefore, the
administrator of ECE A is not required to file
a 2012 Form M-1 because the last time the
ECE A was originated was January 1, 2007
which is more than three years prior. Further,
the ECE has satisfied its reporting
requirements by making three timely annual
filings after its origination.

Example 6. (i) Facts. ECE B wants to begin
offering coverage for medical care to the
employees of two or more employers on July
1, 2013.

(ii) Conclusion. In this Example 6, the
administrator of ECE B must file a completed
Form M-1 on or before June 1, 2013 (which
is 30 days prior to the origination date). In
addition, the administrator of ECE B must file
an updated copy of the Form M—1 by March
1, 2014 because the last date ECE B was
originated was July 1, 2013 (which is less
than three years prior to the March 1, 2014
due date). Furthermore, the administrator of
ECE B must file the Form M-1 by March 1,
2015 and again by March 1, 2016 (because
July 1, 2013 is less than three years prior to
March 1, 2015 and March 1, 2016,
respectively). However, if ECE B is not
involved in any mergers and does not
experience any other origination as described
in paragraph (b)(9) of this section, there
would not be a new origination date and no
Form M-1 is required to be filed after March
1, 2016.

Example 7. (i) Facts. ECE D, which
currently operates in State A and is still
within the three-year window following its
origination and the timely filing related
thereto, is making preparations to operate in
State B beginning on November 1, 2013.

(ii) Conclusion. In this Example 7, by
operating in State B, ECE D experiences a
special event within the three-year window
following its origination and must make a
filing by December 2, 2013.

Example 8. (i) Facts. Same facts as
Example 7. ECE D satisfied its special filing
requirement but is unsure about its annual
filing requirements.

(ii) Conclusion. ECE D is exempt from the
next annual filing due March 1, 2014
pursuant to the filing deadline exception
under (f)(2)(ii) of this section. However, ECE
D must continue making annual filings for
the remainder of the three years following its
origination.

Example 9. (i) Facts. MEWA E begins
distributing marketing materials on August
31, 2013.

(ii) Conclusion. In this Example 8, because
MEWA E began operating on August 31,
2013, the administrator of MEWA E must
register with the Secretary by filing a
completed Form M-1 on or before August 1,
2013 (30 days prior to operating in any State).
In addition, the administrator of MEWA E
must file the Form M—1 annually by every
March 1 thereafter.
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Example 10. (i) Facts. Same facts as
Example 9, but MEWA E registers on or
before August 1, 2013 by filing a Form M—

1 indicating it will begin operating in every
State. However, in the calendar year
immediately following the filing, MEWA E
only offered or provided benefits consisting
of medical care to participants in State Z.

(ii) Conclusion. In this Example 10, the
registration for all States (other than State Z)
have lapsed under (e)(4) because MEWA E
only offered or provided benefits consisting
of medical care to participants in State Z in
the calendar year immediately following the
filing. If subsequently, MEWA E begins
offering or providing benefits consisting of
medical care to participants in any additional
State (or States), it must make a new
registration filing pursuant to (e)(3) of this
section.

(g) Electronic filing. A completed
Form M-1 is filed with the Secretary by
submitting it electronically as
prescribed in the instructions to the
Form M-1.

(h) Penalties—(1) Civil penalties and
procedures. For information on civil
penalties under section 502(c)(5) of
ERISA for persons who fail to file the
information required under this section,
see § 2560.502c—5 of this chapter. For
information relating to administrative
hearings and appeals in connection with
the assessment of civil penalties under
section 502(c)(5) of ERISA, see
§§2570.90 through 2570.101 of this
chapter.

(2) Criminal penalties and
procedures. For information on criminal
penalties under section 519 of ERISA for
persons who knowingly make false
statements or false representation of fact
with regards to the information required
under this section, see section 501(b) of
ERISA.

(3) Cease and desist and summary
seizure orders. For information on the
Secretary’s authority to issue a cease
and desist or summary seizure order
under section 521 of ERISA, see
§2560.521.

m 3. Section 2520.103-1 is amended by:
m a. Revising paragraphs (a)
introductory text, (b) introductory text
and (c)(1),
m b. Amending paragraph (c)(2)(ii)(C) by
removing the reference “and” at the end
of the paragraph,
m c. Removing the period at the end of
paragraph (c)(2)(ii)(D) and adding the
reference “; and” at the end of the
paragraph,
m d. Adding a new paragraph
(c)(2)(iD)(E),
m e. Redesignating paragraph (f) as
paragraph (g) and adding a new
paragraph (f).

The revisions and additions read as
follows:

§2520.103-1
report.

(a) In general. The administrator of a
plan required to file an annual report in
accordance with section 104(a)(1) of the
Act shall include with the annual report
the information prescribed in paragraph
(a)(1) of this section or in the simplified
report, limited exemption or alternative
method of compliance described in
paragraph (a)(2) of this section.

* * * *

Contents of the annual

(b) Contents of the annual report for
plans with 100 or more participants
electing the limited exemption or
alternative method of compliance.
Except as provided in paragraph (d) and
paragraph (f) of this section and in
§§2520.103-2 and 2520.104—44, the
annual report of an employee benefit
plan covering 100 or more participants
at the beginning of the plan year which
elects the limited exemption or
alternative method of compliance
described in paragraph (a)(2) of this
section shall include:

(C] * % %

(1) Except as provided in paragraph
(c)(2), paragraph (d) and paragraph (f) of
this section, and in §§ 2520.104—43,
2520.104a—6, and 2520.104—44, the
annual report of an employee benefit
plan that covers fewer than 100
participants at the beginning of the plan
year shall include a Form 5500 ““Annual
Return/Report of Employee Benefit
Plan” and any statements or schedules
required to be attached to the form,
completed in accordance with the
instructions for the form, including
Schedule A (Insurance Information),
Schedule SB (Single Employer Defined
Benefit Plan Actuarial Information),
Schedule MB (Multiemployer Defined
Benefit Plan and Certain Money
Purchase Plan Actuarial Information),
Schedule D (DFE/Participating Plan
Information), Schedule I (Financial
Information—Small Plan), and Schedule
R (Retirement Plan Information). See the
instructions for this form.

(2) L

(11) * *x %

(E) Is not a plan subject to the Form
M-1 requirements under § 2520.101-2
(Filing by Multiple Employer Welfare
Arrangements and Certain Other Related
Entities).

(f) Plans subject to the Form M-1
filing requirements under § 2520.101-2.
The annual report of an employee
welfare benefit plan that is subject to the
Form M-1 requirements under
§2520.101-2 (Filing by Multiple
Employer Welfare Arrangements and
Certain Other Related Entities) during

the plan year shall also include any
statements or information required by
the instructions to the Form 5500
relating to compliance with the Form
M-1 filing requirements under
§2520.101-2.

* * * * *

m 4. Section 2520.104-20 is amended by
removing the reference “and” in
paragraph (b)(2)(iii), removing the
period at the end of paragraph (b)(3)(ii)
and adding the reference ““; and” in its
place, and adding a new paragraph
(b)(4) to read as follows:

§2520.104-20 Limited exemption for
certain small welfare plans.
* * * * *

(b)* L

(4) Which are not subject to the Form
M-1 requirements under § 2520.101-2
(Filing by Multiple Employer Welfare
Arrangements and Certain Other Related
Entities).

* * * * *

m 5.In § 2520.104—-41, revise paragraph
(c) to read as follows:

§2520.104-41 Simplified annual reporting
requirements for plans with fewer than 100
participants.

* * * * *

(c) Contents. The administrator of an
employee pension or welfare benefit
plan described in paragraph (b) of this
section shall file, in the manner
described in § 2520.104a-5, a completed
Form 5500 “Annual Return/Report of
Employee Benefit Plan” including, if
applicable, the information described in
§ 2520.103-1(f) or, to the extent eligible,
a completed Form 5500-SF “‘Short Form
Annual Return/Report of Small
Employee Benefit Plan,” and any
required schedules or statements
prescribed by the instructions to the
applicable form, and, unless waived by
§2520.104—44 or § 2520.104-46, a
report of an independent qualified
public accountant meeting the
requirements of § 2520.103-1(b).

Signed this 26th day of February, 2013.
Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2013—04863 Filed 2—28-13; 8:45 am|
BILLING CODE 4510-29-P
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DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Parts 2560 and 2571
RIN 1210-AB48

Ex Parte Cease and Desist and
Summary Seizure Orders—Multiple
Employer Welfare Arrangements

AGENCY: Employee Benefits Security
Administration, Department of Labor.

ACTION: Final rules.

SUMMARY: This document contains two
final rules under the Employee
Retirement Income Security Act of 1974
(ERISA) to facilitate implementation of
new enforcement authority provided to
the Secretary of Labor by the Patient
Protection and Affordable Care Act
(Affordable Care Act). The Affordable
Care Act authorizes the Secretary to
issue a cease and desist order, ex parte
(i.e. without prior notice or hearing),
when it appears that the alleged conduct
of a multiple employer welfare
arrangement (MEWA) is fraudulent,
creates an immediate danger to the
public safety or welfare, or is causing or
can be reasonably expected to cause
significant, imminent, and irreparable
public injury. The Secretary may also
issue a summary seizure order when it
appears that a MEWA is in a financially
hazardous condition. The first
regulation establishes the procedures for
the Secretary to issue ex parte cease and
desist orders and summary seizure
orders with respect to fraudulent or
insolvent MEWAs. The second
regulation establishes the procedures for
use by administrative law judges and
the Secretary when a MEWA or other
person challenges a temporary cease
and desist order.

DATES: Effective date. These final
regulations are effective April 1, 2013.
FOR FURTHER INFORMATION CONTACT:
Stephanie Lewis, Plan Benefits Security
Division, Office of the Solicitor,
Department of Labor, at (202) 693—-5588
or Suzanne Bach, Employee Benefits
Security Administration, Department of
Labor, at (202) 693—8335. These are not
toll-free numbers.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. Purpose of the Regulatory Action
1. Need for Regulatory Action

The Patient Protection and Affordable
Care Act (Affordable Care Act) gives the
Secretary authority to issue a cease and
desist order when a multiple employer

welfare arrangement (MEWA) engages
in conduct that is fraudulent, creates an
immediate danger to the public safety or
welfare, or causes or can be reasonably
expected to cause significant,
immediate, and irreparable injury. The
act also gives the Secretary authority to
issue a summary seizure order when a
MEWA is in a financially hazardous
condition. These new powers strengthen
the Secretary’s ability to protect plan
participants, beneficiaries, employers,
employee organizations, and other
members of the public from fraudulent,
abusive, and financially unstable
MEWAs.

These two regulations are necessary to
set forth the criteria for determining
whether the statutory grounds for
issuing an order have been met, and, in
the case of a cease and desist order, to
establish reasonable administrative
review procedures. The Secretary will
generally obtain judicial authorization
before issuing a summary seizure order.
The substantive criteria for issuing an
order are based on several decades of
enforcement experience by the
Department and the States regarding
fraudulent or financially hazardous
conduct of MEWAs (and persons acting
as their agents and employees). The
administrative procedures will allow
affected persons to challenge a cease
and desist order and obtain expeditious
review, including the right to a hearing.

2. Legal Authority

Section 521 of ERISA, 29 U.S.C. 1151,
sets out the Secretary’s authority to
issue cease and desist orders and
summary seizure orders. Section 521(f)
provides that “the Secretary may
promulgate such regulations or other
guidance as may be necessary or
appropriate to carry out” this new
enforcement authority. Section 505 of
ERISA, 29 U.S.C. 1135, also provides
the Secretary with authority to prescribe
such regulations as necessary or
appropriate to carry out the provisions
of Title I of ERISA, which includes the
new section 521.

B. Summary of the Major Provisions of
This Regulatory Action

These rules generally set forth the
statutory criteria under which the
Secretary may issue cease and desist
orders and summary seizure orders.
They also specify that orders may apply
to MEWAs and to persons having
custody or control of assets of a MEWA,
any authority over management of a
MEWA, or any role in the transaction of
a MEWA'’s business. Paragraph (b) of
this section contains key definitions.
Most notably, this paragraph sets forth
the criteria for determining if it appears

that the MEWA or any person acting as
an agent or employee of the MEWA has
engaged in conduct that would support
issuance of an order under the statute.
The regulations address the scope of the
cease and desist order and the process
for a person who is the subject of a
temporary cease and desist order to
request an administrative hearing to
show cause why the order should be
modified or set aside. The regulations
also establish the procedures for such
hearings.

Although the Secretary may issue a
cease and desist order without first
seeking court approval, the procedure
for a summary seizure order is
somewhat different. The regulations
generally require that the Secretary
obtain judicial authorization before
issuing a summary seizure order. They
also require that the Secretary seek court
appointment of a receiver or
independent fiduciary and obtain court
authorization for other actions to assert
control over the MEWA’s and plan
assets.

Orders issued under these final rules
are effective upon service and remain in
effect until modified or set aside by the
Secretary, an administrative law judge,
or a reviewing court. Issued final orders
will be made available to the public as
will modifications and terminations of
such final orders. Further, to facilitate
coordination with the States, Federal
agencies, and foreign authorities, the
Secretary may disclose the issuance of
any order (whether temporary or final)
and any information and evidence of
any proceedings and hearings related to
the order to other Federal, State, or
foreign authorities. (The sharing of such
information, however, does not
constitute a waiver of any applicable
privilege or claim of confidentiality.)

The Secretary remains committed to
helping MEWAs and plan officials
comply with legal requirements and
serve plan participants and beneficiaries
properly. These new enforcement tools
will enhance the Department’s ability to
protect plan participants and
beneficiaries when MEWAs and plan
actors fail to comply with their
obligations. The Secretary will also
continue to use any other investigatory
and enforcement tools available under
title I of ERISA.

C. Costs and Benefits

These final regulations will improve
MEWA compliance and deter abusive
practices. They will also enable the
Secretary to take enforcement action
against fraudulent, abusive, and
financially unstable MEWAs more
effectively. The Department’s primary
judicial remedy for violations of ERISA
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by MEWASs is court-ordered relief based
on a breach of fiduciary duty. Gathering
sufficient evidence to prove a fiduciary
breach may be very time-consuming and
labor intensive, even where it is clear
that the MEWA is insolvent or unable to
meet its financial commitments. In
many MEWA cases, important financial
records are poor or non-existent. The
new authority implemented by these
regulations provides an additional, more
flexible tool for the Secretary to use,
when appropriate, to combat fraudulent
and abusive conduct by MEWAs and
financially hazardous arrangements.
Moreover, these regulations will enable
the enforcement process to be more
efficient because the subject of a cease
and desist order can seek review of the
order in an administrative hearing
rather than a court. Since the rules do
not require any action or impose any
requirements on MEWAs, these
regulations do not impose any major
costs.

II. Background

Multiple employer welfare
arrangements (MEWAs)? that are
properly operated provide an additional
option for small employers seeking
affordable health coverage for their
employees. Nevertheless, fraudulent
and abusive practices and financial
instability are recurrent themes in
ERISA enforcement.? Congress enacted
section 6605 of the Patient Protection
and Affordable Care Act (Affordable
Care Act), Public Law 111-148, 124
Stat. 119, 780 (2010), which adds
section 521 to ERISA, to give the
Secretary of Labor additional
enforcement authority to protect plan
participants, beneficiaries, employees or
employee organizations, or other
members of the public against
fraudulent, abusive, or financially
hazardous MEWAs.

This section authorizes the Secretary
to issue ex parte cease and desist orders
when it appears to the Secretary that the
alleged conduct of a MEWA is
“fraudulent, or creates an immediate
danger to the public safety or welfare, or
is causing or can be reasonably expected
to cause significant, imminent, and
irreparable public injury.”” 29 U.S.C.
1151(a). A person that is adversely
affected by the issuance of a cease and
desist order may request an
administrative hearing regarding the

1The term “multiple employer welfare
arrangement” is defined at ERISA § 3(40), 29 U.S.C.
1002(40).

2See, e.g., Chao v. Graf, 2002 WL 1611122 (D.
Nev. 2002), In re Raymond Palombo, et al., 2011
WL 1871438 (Bankr. C.D. CA 2011) and Solis v.
Palombo, No. 1:08—-CV-2017 (N.D. Ga 2009); Chao
v. Crouse, 346 F.Supp.2d 975 (S.D. Ind. 2004).

order. 29 U.S.C. 1151(b). This section
also allows the Secretary to issue an
order to seize the assets of a MEWA that
the Secretary determines to be in a
financially hazardous condition. 29
U.S.C. 1151(e).

On December 6, 2011, the Department
published in the Federal Register
proposed regulations (76 FR 76235)
implementing new ERISA section 521
and setting forth the procedures for
administrative hearings on the issuance
of an ex parte cease and desist order.
The Department received three (3)
comment letters on these proposed
rules. After consideration of the
comments received, the Department is
publishing these final regulations with
little modification of the proposed rules.

III. Overview of the Final Regulations

A. Ex Parte Cease and Desist and
Summary Seizure Order Regulations (29
CFR 2560.521)

Purpose and Definitions

Pursuant to section 6605 of the
Affordable Care Act, these rules set forth
criteria and procedures for the Secretary
to issue cease and desist orders and
summary seizure orders and procedures
for administrative review of the cease
and desist orders. The rules apply to
any cease and desist order and any
summary seizure order issued under
section 521 of ERISA. Paragraph (a) of
section 2560.521-1 of the rules
generally sets forth the statutory criteria
under which the Secretary may issue
orders. It also specifies that orders may
apply to MEWAs and to persons having
custody or control of assets of a MEWA,
any authority over management of a
MEWA, or any role in the transaction of
a MEWA'’s business.

One commenter expressed concern
that applying cease and desist and
summary seizure orders to third party
administrators (TPAs) would threaten
their ability to perform their services,
which may include helping MEWAs
recover when they are in financial peril.
TPAs perform critical services for the
plan community. As the commenter
notes, an important service TPAs do or
can provide is to educate MEWAs about
their duty to pay claims and provide
promised benefits. TPAs also play an
important role in informing the
Department about MEWAs that ask
them to deceive or defraud plan
participants. The Department recognizes
the role that conscientious and
knowledgeable TPAs and other service
providers may play in protecting plans
and their participants and beneficiaries.
Where the functions of a service
provider are essential to the operation of
a MEWA, cease and desist orders will

need to cover these functions, whether
or not the service provider engaged in
conduct giving rise to the order.
Moreover, in some cases a service
provider may be integrally involved in
conduct evidencing an intent to deceive
or defraud plans and their participants
and beneficiaries or other actions that
endanger the public welfare. As an
example, in U.S. v. William Madison
Worthy, No. 7:11-cr—00487-HMH (D.
S.C. 2011), Mr. Worthy, who owned the
TPA providing services to the MEWA,
pleaded guilty for diverting almost $1
million in premium contributions for
coverage provided in connection with
the MEWA. Ultimately, about $1.7
million in claims either went unpaid or
had to be paid by plan members.

Moreover, it should be emphasized
that orders may often be issued to
persons, who were not involved in
improper conduct, but whose
cooperation is necessary to carry out the
purpose of the order. For instance, a
bank holding assets of a MEWA may
receive a court-approved summary
seizure order that directs the bank to
freeze those assets. See, e.g., 29 CFR
2560.521-1(f)(4).

Paragraph (b) contains key
definitions. ERISA section 521 applies
the Secretary’s cease and desist and
seizure order authority to MEWAs, as
defined under section 3(40) of ERISA,
29 U.S.C. 1002(40). As stated in the
proposed regulations, Congress did not
limit the Secretary’s authority to issue
orders to MEWAs that are ERISA-
covered employee welfare benefits plans
(ERISA-covered plans). Section 521 of
ERISA also applies if the MEWA
provides health coverage to one or more
ERISA-covered plans, even if it also
provides coverage to other persons
unconnected to an ERISA-covered plan.
These rules do not, however, apply to
MEWAs that provide coverage only in
connection with governmental plans,
church plans, and plans maintained
solely for the purpose of complying
with workers’ compensation laws,
which are not covered by ERISA. They
also do not apply to arrangements that
only provide coverage to individuals
other than in connection with an
employee welfare benefit plan (e.g.,
individual market coverage). The
proposed rules also noted that they did
not apply to arrangements licensed or
authorized to operate as a health
insurance issuer. Though the
Department has not changed the
substance of the regulations in this
regard, it has revised paragraph (b)(1)
for the sake of clarity. The definition of
a MEWA in ERISA section 3(40) is very
broadly worded. Read literally, it could
be interpreted to include traditional
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health insurance issuers (including
health maintenance organizations) that
are fully licensed (i.e., subject to
stringent and comprehensive insurance
regulation) to offer health insurance
coverage to the public and employers at
large in every State in which they offer
health insurance coverage. The
Department has never, however, applied
ERISA’s provisions on MEWAs to such
organizations. These organizations do
not pose the same level of risk for fraud,
abuse, and financial instability that
ERISA’s provisions on MEWAs,
including the new ERISA section 521
and these final rules, are designed to
address. Consequently, these final rules
do not apply to these entities. This
exclusion applies to any arrangement
that could fall within the definition of
MEWA but is covered by the same level
and scope of stringent and
comprehensive insurance laws of a State
(such as laws on licensure, solvency,
reporting, anti-fraud, appeals, premium
assessment, and guaranty funds) as
traditional health insurance issuers
(including health maintenance
organizations) and that offers health
insurance coverage to the public and
employers at large.

ERISA section 514(b)(6) makes clear
that the States can regulate any MEWA,
even a MEWA that is an ERISA-covered
plan. The Department retains shared
jurisdiction with the States. In some
States, some MEWASs are permitted to
operate if they have obtained a limited
license from the State (e.g. a license
that, for instance, allows them to
operate subject to lower requirements or
less extensive examination and
oversight and/or to offer and provide
coverage to a limited population.).
These arrangements remain subject to
ERISA section 521 and these final rules.

One commenter encouraged the
Department to focus its enforcement
actions on abusive and fraudulent
MEWASs that are self-funded or not fully
insured (within the meaning of ERISA
section 514(b)(6)(D)). The Department
recognizes that fully insured MEWAs
have raised fewer concerns than other
MEWAs. Nevertheless, a fully insured
MEWA that engages in the conduct
meeting the statutory criteria could be
subject to an order.

ERISA section 521 provides three
statutory grounds upon which the
Secretary may issue a cease and desist
order. Paragraphs (b)(2)—(4) of the final
regulations clarify the scope and
meaning of the statutory language. The
first statutory ground, fraudulent
conduct, is described in paragraph (b)(2)
of the final rules as an act or omission
intended to deceive or defraud plan
participants, plan beneficiaries,

employers or employee organizations, or
other members of the public, the
Secretary or a State about the MEWA'’s
financial condition or regulatory status,
benefits, management, control, or
administration, and other aspects of its
operation (e.g. claims review, marketing,
etc.) that the Secretary determines are
material.3

One commenter expressed concern
about the definition of fraudulent
conduct. In particular, the commenter
was concerned that a focus on
omissions regarding the financial
condition of the MEWA, including the
management of plan assets, could
inadvertently target service providers
that adjudicate or pay claims. The
commenter also expressed concern that
service providers would be adversely
implicated simply because they
interacted with the MEWA and others
with respect to claims or marketing. The
new enforcement tools under ERISA
section 521 are designed to prevent or
address serious harm to plan
participants, plan beneficiaries,
employers, employee organizations, and
other members of the public. Fraudulent
conduct, as defined in the proposed
rules and under these final regulations,
requires knowledge and intentionality
or a reckless disregard on the part of the
MEWA or agent or employee of the
MEWA. As stated previously, however,
even though an order is based on the
conduct of a person other than the
service provider, the service provider’s
activities may be affected simply
because the order prohibits all or certain
activities with respect to the MEWA,
such as marketing, to continue.

The second ground for issuing a cease
and desist order, conduct that creates an
immediate danger to the public safety or
welfare, is described in paragraph (b)(3)
of the final rules. Conduct meets this
standard if it impairs, or threatens to
impair, the MEWA'’s ability to pay
claims or otherwise unreasonably
increases the risk of nonpayment of
benefits. The third ground, conduct that

3 Similarly, section 519 of ERISA, 29 U.S.C. 1149,
(also enacted as part of the Affordable Care Act)
prohibits false statements and representations by
any person, in connection with a MEWA'’s
marketing or sales, concerning the financial
condition or solvency of the MEWA, the benefits
provided by the MEWA, and the regulatory status
of the MEWA. Under ERISA section 501(b), 29
U.S.C. 1131(b), (as amended by the Affordable Care
Act) criminal penalties may apply to a violation of
ERISA section 519. Other criminal penalties may
apply under other federal provisions as well. See
e.g., 29 U.S.C. 1131(a) (willful violations of ERISA
reporting and disclosure requirements), 18 U.S.C.
1001 (knowingly and willfully false statements to
the U.S. government), and 18 U.S.C. 1027
(knowingly false statement or knowing concealment
of facts in relation to documents required by
ERISA).

causes or can be reasonably expected to
cause significant, imminent, and
irreparable injury, is described in
paragraph (b)(4). Conduct meets this
statutory standard if it has, or can be
reasonably be expected to have, a
significant and imminent negative effect
that the Secretary reasonably believes
will not be fully rectified on one or
more of the following: (a) An employee
welfare benefit plan that is, or offers
benefits in connection with, a MEWA,
(b) plan participants and plan
beneficiaries, or (c) employers or
employee organizations.

Paragraphs (b)(2)—(4) also provide
examples of conduct that falls within
those standards. A single act or
omission within the categories of
conduct set forth in the regulation may
provide the basis for a cease and desist
order. However, because the categories
set forth in the statute are broad and
overlapping, the examples may provide
more than one basis for a cease and
desist order.

The new ERISA section 521 also
further expands the Secretary’s
enforcement options with respect to
MEWAs by authorizing the Secretary to
issue a summary seizure order to
remove plan assets and other property
from the management, control, or
administration of a MEWA when it
appears that the MEWA is in a
financially hazardous condition. Under
paragraph (b)(5) a MEWA is in a
financially hazardous condition when
the Secretary has probable cause to
believe that a MEWA is, or is in
imminent danger of becoming, unable to
pay benefit claims as they become due,
or that a MEWA has sustained, or is in
imminent danger of sustaining, a
significant loss of assets. Under the
definition, a MEWA may also be in a
financially hazardous condition if the
Secretary has issued a cease and desist
order to a person responsible for the
management, control, or administration
of the MEWA or plan assets associated
with the MEWA.

Paragraph (b)(6) defines a person, for
purposes of these regulations, to be an
individual, partnership, corporation,
employee welfare benefit plan,
association, or other entity or
organization. One commenter posited
that the definition of person in the
proposed rules was too broad because it
reached service providers to MEWAs.
The Department does not agree that the
definition of person is overbroad. As
discussed above, persons that provide
services to MEWAs may engage in
conduct that is grounds for the issuance
of an order. Moreover, as previously
noted, if a MEWA is being operated in
a fraudulent or financially hazardous
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manner, an order may need to apply to
persons providing services to a MEWA
in order to achieve its purpose. For
example, it may be necessary for a cease
and desist order to apply to an
individual performing marketing
services for a fraudulent MEWA even if
the individual was not engaged in
fraudulent conduct. In addition, the
Department observes that the definition
of person in ERISA section 3(9), while
different from that in the proposed and
these final rules, already encompasses
service providers.

Cease and Desist Order

Paragraph (c) of § 2560.521-1
addresses the scope of the cease and
desist order. This paragraph is
structured the same as in the proposed
rules. Paragraph (c)(2)(i) notes that the
Secretary may enjoin a MEWA or person
from the conduct that served as the
basis for the order and from activities in
furtherance of that conduct though a
cease and desist order. In addition, the
cease and desist order may provide
broader relief as the Secretary
determines is necessary and appropriate
to protect the interests of plan
participants, plan beneficiaries,
employers or employee organizations, or
other members of the public. Paragraph
(c)(2)(ii) provides that an order may
prohibit a person from taking any
specified actions with respect to, or
exercising authority over, specified
funds of any MEWA or of any welfare
or pension plan. Paragraph (c)(2)(iii)
provides that an order may also bar a
person from acting as a service provider
to MEWAs or plans. This provision
allows the Secretary to issue an order
preventing a person from, for example,
performing any administrative,
management, financial, or marketing
services for any MEWA or any welfare
or pension plan. A cease and desist
order containing such a prohibition
against transacting business with any
MEWA or plan would prevent the
MEWA or a person from avoiding the
cease and desist order by shutting the
MEWA down and re-establishing it in a
new location or under a new identity.
Such a prohibition may be necessary in
cases of serious harmful conduct where
it would be contrary to the interests of
plan participants, plan beneficiaries,
employers or employee organizations, or
other members of the public for a person
whose conduct gave rise to the order to
gain a position with other MEWAs or
welfare or pension plans where they
could repeat that conduct. The
Department has added paragraph (c)(3)
to clarify that it may require
documentation from the subject of the
order confirming compliance with the

cease and desist order. Paragraph (d) of
this section preserves the Secretary’s
existing ability to seek additional
remedies under ERISA.

Under the new section 521(b) of
ERISA, a person who is the subject of
a temporary cease and desist order may
request an administrative hearing to
show cause why the order should be
modified or set aside. Under the statute,
the burden of proof rests with the
person requesting the hearing. The
process for the administrative hearing,
set forth in paragraph (e) of § 2560.521—
1 in these final regulations, is basically
the same process set forth in the
proposed rules. If parties subject to a
cease and desist order fail to request a
hearing before an administrative law
judge within 30 days after receiving
notice of the order, the order becomes
final. If a party makes a timely request
for an administrative hearing, the order
is not final until the conclusion of the
process set forth in 29 CFR part 2571.
It remains, however, in effect and
enforceable throughout the
administrative review process unless
stayed by the Secretary, an
administrative law judge, or a court. The
section was slightly revised to clarify
the nature of evidence the Secretary and
the person requesting the hearing must
provide to the administrative law judge.
The proposed rules simply stated that
the Secretary must offer evidence
supporting the findings made in issuing
the order. The final rules were revised
to clarify the findings that must be
supported by evidence, i.e., the
Secretary’s findings that she had
reasonable cause to believe that the
MEWA (or a person acting as an
employee or agent of the MEWA)
engaged in the conduct specified in the
new ERISA section 521(a) and
§2560.521-1(c)(1) of the proposed and
these final rules. The proposed rules
further stated that the person requesting
the hearing has the burden of proof to
show that the order was not necessary
to protect the interests of the plan, plan
participants, plan beneficiaries, and
others. The final rules were revised to
state that the person requesting the
hearing has the burden of proof to show
that the MEWA (or a person acting as an
employee or agent of the MEWA) did
not engage in the conduct specified in
the new ERISA section 521(a) and
§2560.521-1(c)(1) of the proposed and
these final rules or that the requirements
imposed by the order are arbitrary and
capricious. This revision clarifies how
the person requesting the hearing shows
that the order was not necessary.

Summary Seizure Order

The new section 521(e) of ERISA and
paragraph (f)(1) of § 2560.521-1 of these
rules authorize the Secretary to issue a
summary seizure order when it appears
that a MEWA is in a financially
hazardous condition. Pursuant to the
Fourth Amendment of the U.S.
Constitution, the Secretary will
generally obtain judicial authorization
before issuing a summary seizure order.
(See Colonnade Catering Corp. v. U.S.,
397 U.S. 72 (1970): “Where Congress
has authorized inspection but made no
rules governing the procedures that
inspectors must follow, the Fourth
Amendment and its various restrictive
rules apply.”’) As in the proposed rules,
paragraph (f)(2) provides for such
judicial authorization. A court’s
authorization may be sought ex parte
when the Secretary determines that
prior notice could result in removal,
dissipation, or concealment of plan
assets. On its own initiative, the
Department has slightly revised
paragraph (f)(2) to clarify that it may
seek appointment of a receiver or
independent fiduciary by the court and
other relief at the time it obtains judicial
authorization. Paragraph (f)(3) clarifies
that the Secretary may act on a summary
seizure order prior to judicial
authorization, however, if the Secretary
reasonably believes that delay in issuing
the order will result in the removal,
dissipation, or concealment of assets.
Under these circumstances, the
Secretary will promptly seek judicial
authorization after service of the order.

Paragraph (f)(4) of § 2560.521-1
describes the general scope of a seizure
order.# Under paragraph (f)(4), the
Secretary may seize books, documents,
and other records of the MEWA. She
may also seize the premises, other
property, and financial accounts for the
purpose of transferring such property to
a court-appointed receiver or
independent fiduciary. In addition, the
order may prohibit the MEWA and its
operators from transacting any business
or disposing of any property of the
MEWA. This paragraph also clarifies
that the order may be directed to any
person holding assets that are the
subject of the order, including banks or
other financial institutions.

The principal purpose of a seizure
order is to preserve the assets of an
employee welfare benefit plan that is a
MEWA, and assets of any employee
welfare benefit plans under the control

4 The scope of the summary seizure order in this
rule is similar to that provided for in section 201(B)
in the National Association of Insurance
Commissioners (NAIC) Insurer Receivership Model
Act (October 2007).
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of a MEWA, that is in a hazardous
financial condition so that such assets
are available to pay claims and other
legitimate expenses of the MEWA and
its participating plans. The Secretary
will also issue summary seizure orders
to prevent abusive operators from
illegally using or acquiring plan assets.
Seized assets are not deposited with the
U.S. Treasury. Instead they are managed
by a court-appointed receiver or
independent fiduciary. Paragraph (f)(5)
states that the Secretary may also, in
connection with or following the
execution of a summary seizure order,
among other things, obtain court
appointment of an independent
fiduciary or receiver to perform any
necessary functions of the MEWA, and
court authorization for further actions in
the best interest of plan participants,
plan beneficiaries, employers or
employee organizations, or other
members of the public, including the
liquidation and winding down of the
MEWA, if appropriate. There were no
comments on the procedures for issuing
summary seizure orders or
implementing other actions. With the
minor exception noted above, and
certain clarifying changes in paragraph
(f)(5), the provisions in the proposed
rules have been adopted without further
modification.

The provisions related to effective
date of orders (paragraph g), disclosure
(§ 2560.521-2), and effect of ERISA
section 521 on other enforcement
authority (§ 2560.521-3) have not
changed from the proposed rules.
Paragraph (h) of § 2560.521-1 of the
proposed rules regarding the service of
orders on persons who are corporations,
associations, or other entities or
organizations, was slightly revised for
these final rules to state that service
could also be made to any person
designated for service of process under
State law or the applicable plan
document. Orders issued under these
final rules are effective upon service and
remain in effect until modified or set
aside by the Secretary, an administrative
law judge, or a reviewing court. Issued
final orders will be made available to
the public, as will modifications and
terminations of such final orders.

Further, coordination and
collaboration with other Federal
agencies and the States are integral and
instrumental to successful MEWA
enforcement efforts. The Secretary
remains committed to working closely
with them to help detect, prevent, and
address MEWA fraud, abuse, and
financial insolvency. To facilitate this
collaborative approach to MEWA
enforcement, the Secretary may disclose
the issuance of any order (whether

temporary or final) and any information
and evidence of any proceedings and
hearings related to the order to other
Federal, State, or foreign authorities.
The sharing of such information,
however, does not constitute a waiver of
any applicable privilege or claim of
confidentiality as to the information so
shared.

The Secretary also remains committed
to helping MEWAs and plan officials
comply with legal requirements and
serve plan participants and beneficiaries
properly. Section 521 is not, however,
the only enforcement tool available to
the Secretary with regard to MEWAs.
She will continue to use the other
investigatory and enforcement tools
which were available to the Secretary
under title I of ERISA prior to the
enactment of ERISA section 521.

Cross-Reference

These rules finalize the standards for
the issuance of ex parte cease and desist
and summary seizure orders. The
Department has also finalized in this
Notice rules for administrative hearings
on ex parte cease and desist orders. In
addition, elsewhere in this issue of the
Federal Register is a separate regulation
amending 29 CFR 2520-101.2,
2520.103-1, 2520.104-20, and
2520.104—41 to implement section
101(g), as amended by the Affordable
Care Act, and to enhance the
Department’s ability to enforce
requirements under 29 CFR 2520-101.2.

B. Procedures for Administrative
Hearings on the Issuance of Cease and
Desist Orders Regulation (29 CFR Part
2571)

Purpose and Definitions

These final procedural rules apply
only to adjudicatory proceedings before
administrative law judges of the U.S.
Department of Labor. Under these
procedural rules, an adjudicatory
proceeding before an administrative law
judge is commenced only after a person
who is the subject of a temporary cease
and desist order timely requests a
hearing and files an answer showing
cause why the temporary order should
be modified or set aside. These
procedural regulations are largely
consistent with rules of practice and
procedure under 29 CFR part 18 that
generally apply to matters before the
Department’s Office of Administrative
Law Judges (OALJ). At the same time,
they reflect the unique nature of orders
issued under ERISA section 521. The
definitional section of this rule, for
instance, incorporates the basic
adjudicatory principles set forth at 29
CFR part 18, but includes terms and

concepts of specific relevance to
proceedings under ERISA section 521.
These rules are controlling to the extent
they are inconsistent with 29 CFR part
18.

The authority of the Secretary with
respect to the orders and proceedings
covered by this rule has been delegated
to the Assistant Secretary for the
Employee Benefits Security
Administration pursuant to Secretary’s
Order 1-2011, 77 FR 1088 (Jan. 9, 2012).
With respect to appeals of
administrative law judge decisions to
the Secretary, the Assistant Secretary
has redelegated this authority to the
Director of the Office of Policy and
Research of the Employee Benefits
Security Administration. As required by
the Administrative Procedure Act (5
U.S.C. 552(a)(2)(A)) all final decisions of
the Department under section 521 of
ERISA shall be maintained, and
available for public inspection, in the
Public Disclosure Room of the
Employee Benefits Security
Administration, Room N-1513, U.S.
Department of Labor, 200 Constitution
Ave. NW., Washington, DC 20210.

There were no comments on the
proposed administrative procedures.
The proposed rules are being published
as final rules with only minor clarifying
changes. Of note, under § 2571.4(d) of
the proposed rules, if the administrative
law judge denies a petition to
participate in the hearing by persons not
named in a temporary order, the
administrative law judge shall treat the
petition as a request for participation as
an amicus curiae. The final rules give
the administrative law judge discretion
on the treatment of denied petitions and
state that the administrative law judge
may consider whether to treat the
petition as a request for participation as
amicus curiae. In addition, as stated in
the preamble and § 2571.7 of the
proposed rules, the fiduciary exception
to the attorney-client and work product
privileges applies. Consequently, the
administrative law judge may not
protect from discovery nor from use in
the proceedings communications
between an attorney and a plan
administrator or other plan fiduciary, or
work product, that fall under the
fiduciary exception. The final rules
clarify that the fiduciary exception
applies to communications and work
product between an attorney and plan
fiduciary concerning plan
administration and other fiduciary
activities, and not to communications
made or documents prepared to aid the
fiduciary personally or for settlor acts.
See Solis v. The Food Employers Labor
Relations Ass’n, 644 F.3d 221 (4th Cir.
2011). This provision should not be
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interpreted as excluding consideration
by the administrative law judge of other
relevant exceptions to the privileges.

IV. Economic Impact and Paperwork
Burdens

A. Summary

These final regulations implement
amendments made by section 6605 of
the Affordable Care Act, which added
ERISA section 521. As discussed earlier
in this preamble, ERISA section 521
provides the Secretary of Labor with
new enforcement authority over
MEWAs. Specifically, ERISA section
521(a) authorizes the Secretary to issue
cease and desist orders, without prior
notice or a hearing, when it appears to
the Secretary that a MEWA'’s alleged
conduct is fraudulent, creates an
immediate danger to the public safety or
welfare, or causes or can be reasonably
expected to cause significant, imminent,
and irreparable public injury. This
section also authorizes the Secretary to
issue a summary order to seize the
assets of a MEWA the Secretary
determines to be in a financially
hazardous condition. These final
regulations implement ERISA section
521(a) by setting forth procedures the
Secretary will follow to issue ex parte
cease and desist and summary seizure
orders.

ERISA section 521(b), as added by
Affordable Care Act section 6605,
provides that a person that is adversely
affected by the issuance of a cease and
desist order may request an
administrative hearing regarding the
order. These final regulations also
implement the requirements of ERISA
section 521(b) by describing the
procedures before the Office of
Administrative Law Judges (OALJ) that
will apply when a person seeks an
administrative hearing for review of a
cease and desist order. These
regulations maintain the maximum
degree of uniformity with rules of
practice and procedure under 29 CFR
part 18 that generally apply to matters
before the OALJ. At the same time, these
regulations reflect the unique nature of
orders issued under ERISA section 521,
and are controlling to the extent they are
inconsistent with 29 CFR part 18.

B. Executive Order 12866 and 13563
Statement

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety

effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing and
streamlining rules, and of promoting
flexibility. It also requires federal
agencies to develop a plan under which
the agencies will periodically review
their existing significant regulations to
make the agencies’ regulatory programs
more effective or less burdensome in
achieving their regulatory objectives.

Under Executive Order 12866, a
regulatory action deemed “significant”
is subject to the requirements of the
Executive Order and review by the
Office of Management and Budget
(OMB). Section 3(f) of the Executive
Order defines a ““significant regulatory
action” as an action that is likely to
result in a rule (1) having an annual
effect on the economy of $100 million
or more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also referred to as
“economically significant”); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agencys; (3)
materially altering the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

These regulatory actions are not
economically significant within the
meaning of section 3(f)(1) of the
Executive Order. However, OMB has
determined that the actions are
significant within the meaning of
section 3(f)(4) of the Executive Order,
and the Department accordingly
provides the following assessment of
their potential benefits and costs.

1. Need for Regulatory Action

Properly structured and managed
MEWAs that are licensed to operate in
a State provide a viable option for some
employers to purchase affordable health
insurance coverage. However, some
MEWAs are marketed by unlicensed
entities attempting to avoid State
insurance reserve, contribution, and
consumer protection requirements. By
avoiding these requirements, such
entities often are able to market
insurance coverage at lower rates than
licensed insurers, making them
particularly attractive to some small
employers that find it difficult to obtain
affordable health insurance coverage for

their employees. Due to insufficient
funding and inadequate reserves, and in
some situations, fraud, some MEWAs
have become insolvent and unable to
pay benefit claims. In addition, certain
promoters set up arrangements that they
claim are not MEWAs subject to state
insurance regulation, because they are
established pursuant to collective
bargaining agreements. Often, however,
these collective bargaining agreements
are nothing more than shams designed
to avoid state insurance regulation.

Employees and their dependents have
become financially responsible for
paying medical claims they presumed
were covered by insurance after paying
health insurance premiums to
fraudulent MEWAs.5 The impact,
financial and otherwise, on individuals
and families can be devastating when
MEWAs become insolvent. Moreover,
employees and their dependents may be
deprived of medical services if they
cannot afford to pay medical claims out-
of-pocket that are not paid by the
MEWA.

Before the enactment of ERISA
section 521, the Department’s primary
enforcement tool against fraudulent and
abusive MEWAs was court-ordered
injunctive relief. In order to obtain this
relief, the Department must present
evidence to a federal court that an
ERISA fiduciary breach occurred and
that the Department is likely to prevail
based on the merits of the case.
Gathering sufficient evidence to prove a
fiduciary breach is time-consuming and
labor-intensive, in most cases, because
the Department’s investigators must
work with poor or nonexistent financial
records and uncooperative parties. As a
result, the Department at times has been
unable to shut down fraudulent and
abusive MEWAs quickly enough to
preserve their assets and ensure that
outstanding benefit claims are timely
paid.

States also encountered problems in
their enforcement efforts against
MEWAs in the absence of federal
authority to shut down fraudulent and
abusive MEWAs nationally. When one
State succeeded in shutting down an
abusive MEWA, in some cases, its
operators continued operating in
another State.® ERISA section 521
provides the Department with stronger
legal remedies to combat fraudulent and
abusive MEWAs.

ERISA section 521(f) provides the
Secretary of Labor with the authority to
promulgate regulations that may be
necessary and appropriate to carry out
the Department’s authority under ERISA

5GAO Report, supra note 2.
61d.
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section 521. These regulations are
necessary, because they set forth
standards and procedures the
Department would use to implement
this new enforcement authority. They
also are necessary to provide procedures
that a person who is adversely affected
by the issuance of a cease and desist
order may follow to request an
administrative hearing regarding the
order pursuant to ERISA section 521(b).

2. ERISA Section 521(a) and (e), Ex
Parte Cease and Desist and Summary
Seizure Orders—Multiple Employer
Welfare Arrangements (29 CFR
2560.521-1)

a. Benefits of Final Rules

As discussed earlier in this preamble,
ERISA section 521(a) authorizes the
Secretary to issue an ex parte cease and
desist order if it appears to the Secretary
that the alleged conduct of a MEWA is
fraudulent, or creates an immediate
danger to the public safety or welfare, or
is causing or can reasonably be expected
to cause, significant, imminent, and
irreparable public injury. ERISA section
521(e) allows the Secretary to issue a
summary seizure order if it appears that
a MEWA is in a financially hazardous
condition. These final regulations
implement the Department’s enhanced
enforcement authority by setting forth
the standards and procedures the
Department will follow in issuing cease
and desist and summary seizure orders.
They also define important statutory
terms and clarify the scope of the
Department’s authority under ERISA
sections 521(a) and (e).

ERISA section 521 and these final
regulations will potentially benefit
approximately two million MEWA
participants 7 by ensuring that MEWA
assets are preserved and benefits timely
paid. In some cases, individuals have
incurred significant medical claims
before they learn that their claims are
not being paid by improperly operated
MEWASs and that they are responsible
for paying these claims out-of-pocket.
These regulations will help such
individuals avoid the financial hardship
and adverse health effects that result
from unpaid health claims. They also
will benefit health care providers that
are detrimentally impacted when they
are not paid for services they have
performed. ERISA section 521 and these
final regulations also will improve
MEWA compliance and deter abusive
practices of fraudulent MEWAs,

7 The Department’s estimate is based on the
number of MEWA participants reported on the 2010
Form M—1. Please note that this is an undercount,
because the Form M-1 definition of participants
specifically excludes dependents.

potentially lessening the need for future
use of these provisions. As a result of
these statutory and regulatory
provisions, the Department will be able
to take enforcement action against
fraudulent and abusive MEWAs much
more quickly and efficiently than under
prior law. Common examples of such
fraudulent and abusive conduct include
a systematic failure to pay benefits
claims or a diversion of premiums for
personal use. For example, Employers
Mutual, a MEWA covering 22,000
individuals which turned out to be a
nationwide health insurance fraud,
advertised deceptively low premium
rates that were far less than necessary to
pay promised benefits and
misrepresented that the benefits were
fully insured. Operators of this MEWA
misused and misappropriated premiums
so extensively that by the time the
Department was able to shut down the
MEWA and appoint an independent
fiduciary to take over, the fraud left $27
million in unpaid benefits. With this
new authority, the Department can take
steps to protect plan participants and
small employers much earlier in the
process and before a MEWA'’s assets
have been exhausted. In addition, the
Department will be able to take action
against fraudulent and abusive MEWAs
nationally, which will prevent
unscrupulous MEWA operators from
moving their operations to another State
when they are shut down in a State.

b. Costs of the Final Rules

As discussed earlier in this preamble,
the final rules provide standards and
procedures the Department would
follow to issue ex parte cease and desist
and summary seizure orders with
respect to MEWAs. The Department
does not expect the rules to impose any
significant costs, because it does not
require any action or impose any
requirements on MEWAs as defined in
ERISA section 3(40). Therefore, the
Department concludes that the final
rules would enhance the Department’s
ability to take immediate action against
fraudulent and abusive MEWAs without
imposing major costs.

3. ERISA Section 521(b), Procedures for
Administrative Hearings on the Issues of
Cease and Desist Orders—Multiple
Employer Welfare Arrangements (29
CFR 2571.1 Through 2571.12)

a. Benefits of Final Rule

The Department expects that
administrative hearings held pursuant
to ERISA section 521(b) and the
procedures set forth in the final
regulations would benefit the
Department and parties requesting a

hearing. The Department foresees
improved efficiencies through use of
administrative hearings, because such
hearings should allow the parties
involved to obtain a decision in a more
timely and efficient manner than is
customary in federal court proceedings,
which would be the alternative
adjudicative forum. The Department
expects that these final rules setting
forth the standards and procedures the
Department would use to implement its
cease and desist authority under ERISA
section 521 will allow it to take action
against fraudulent and abusive MEWAs
much more quickly and efficiently than
under prior law. These benefits have not
been quantified.

To access the benefit of improved
efficiencies that would result from an
administrative proceeding, the
Department compared the cost of
contesting a cease and desist order
under the final regulations to the cost of
contesting an action taken against a
MEWA by the Department before the
enactment of the Affordable Care Act.
The Department’s primary enforcement
tool against fraudulent and abusive
MEWAs before Congress enacted ERISA
section 521 was court-ordered
injunctive relief. In order to obtain this
relief, the Department must present
evidence to a court that an ERISA
fiduciary breach occurred and that the
Department likely would prevail based
on the merits of the case. Gathering
sufficient evidence to prove a fiduciary
breach is very time-consuming and
labor-intensive, in most cases, because
the Department’s investigators must
work with poor or nonexistent financial
records and uncooperative parties.

The Department believes that an
administrative hearing should result in
cost savings compared with the baseline
cost of litigating in federal court.
Because the procedures and evidentiary
rules of an administrative hearing
generally track the Federal Rules of
Civil Procedure and Evidence,
document production will be similar for
both an administrative hearing and a
federal court proceeding. It is unlikely
that any additional cost will be incurred
for an administrative hearing than
would be required to prepare for federal
court litigation. Moreover, certain
administrative hearing practices and
other new procedures initiated by these
regulations are expected to result in cost
savings over court litigation. For
example, parties may be more likely to
appear pro se; the prehearing exchange
is expected to be short and general; a
motion for discovery only will be
granted upon a showing of good cause;
the general formality of the hearing may
vary, particularly depending on whether
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the petitioner is appearing pro se; and
the administrative law judge would be
required to make its decision
expeditiously after the conclusion of the
ERISA section 521 proceeding. The
Department cannot with certainty
predict that any or all of these
conditions will exist nor that any of
these factors represent a cost savings,
but it is likely that the administrative
hearing process will create a consistent
legal standard for section 521
proceedings.

The Department invited public
comments on the comparative cost of a
federal court proceeding versus an
administrative hearing. The Department
did not receive any comments that
addressed this issue.

b. Costs of Final Rule

The Department estimates that the
cost of the final regulation would total
approximately $548,900 annually. The
total hour burden is estimated to be
approximately 20 hours, and the dollar
equivalent of the hour burden is
estimated to be approximately $564.
The data and methodology used in
developing these estimates are
described more fully in the Paperwork
Reduction Act section, below.

C. Paperwork Reduction Act

This issuance of the cease and desist
order final regulation is not subject to
the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), because it does not contain a
“collection of information” as defined
in 44 U.S.C. 3502(3). The Final Rule on
Procedures for Administrative Hearings
Regarding the Issuance of Cease and
Desist Orders under ERISA section
521—Multiple Employer Welfare
Arrangements contains a collection of
information and the associated hour and
cost burden are discussed below.

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3506(c)(2)), the
Department submitted an information
collection request (ICR) to OMB in
accordance with 44 U.S.C. 3507(d),
contemporaneously with the
publication of the proposed regulation,
for OMB’s review and solicited public
comment. No public comments were
received related to the administrative
hearing procedures for cease and desist
orders. OMB assigned OMB control
number 1210-0148 to the ICR but did
not approve the ICR at the proposed rule
stage.

In connection with publication of
these final rules, the Department
submitted a revision to the ICR under
OMB Control Number 1210-0116. OMB
approved the revised ICR, which is

scheduled to expire on February 29,
2016. A copy of the revised ICR may be
obtained by contacting the PRA
addressee shown below or at http://
www.Reglnfo.gov.

PRA ADDRESSEE: G. Christopher
Cosby, Office of Policy and Research,
U.S. Department of Labor, Employee
Benefits Security Administration, 200
Constitution Avenue NW., Room N
5647, Washington, DC 20210.
Telephone (202) 693-8410; Fax: (202)
219-4745. These are not toll free
numbers.

This final regulation establishes
procedures for hearings and appeals
before an administrative law judge and
the Secretary when a MEWA or other
person challenges a temporary cease
and desist order. As stated in the
Regulatory Flexibility Act analysis
below, the Department estimates that,
on average, a maximum of 10 MEWAs
would initiate an adjudicatory
proceeding before an administrative law
judge to revoke or modify a cease and
desist order.? Most of the factual
information necessary to prepare the
petition should be readily available to
the MEWA and is expected to take
approximately two hours of clerical
time to assemble and forward to legal
professionals resulting in an estimated
total hour burden of approximately 20
hours.

The Department believes that MEWAs
will hire outside attorneys to prepare
and file the appeal, which is estimated
to require 120 hours at $457 per hour.?
The majority of the attorneys’ time is
expected to be spent drafting motions,
petitions, pleadings, briefs, and other

8 As stated in the Department’s December 1, 2011
Fact Sheet on MEWA Enforcement, the Department
has filed 99 civil complaints against MEWAs since
1990, which averages approximately five
complaints per year. With the expanded
enforcement authority provided to the Department
under the Affordable Care Act, the number of civil
complaints brought against MEWAs by the
Department could increase. Therefore, for purposes
of this Paperwork Reduction Act analysis, the
Department assumes that twenty complaints will be
filed as an upper bound. The Department is unable
to estimate the number of cease and desist orders
that will be contested; therefore, for purposes of this
analysis it assumes that half of the MEWAs will
contest cease and desist orders. The Department’s
fact sheet on MEWA enforcement can be found on
the EBSA Web site at http://www.dol.gov/ebsa/
newsroom/fsMEWAenforcement.

9The Department’s estimate for the attorney’s
hourly rate is taken from the Laffey Matrix which
provides an estimate of legal service for court cases
in the DC area. It can be found at http://
www.laffeymatrix.com/see.html. The estimate is an
average of the 4-7 and 8-10 years of experience
rates. The proposed rule included an estimate of 40
hours of outside attorney time for an administrative
appeal. Though no comments were submitted on
that estimate and we cannot state an estimate with
certainty, after further consideration of the potential
tasks involved we determined that a higher number
would be more appropriate.

documents relating to the case. Based on
the foregoing, the total estimated legal
cost associated with the information
collection would be approximately
$54,840 per petition filed. Additional
costs material and mailing costs are
estimated at approximately $50.00 per
petition.

Type of Review: New.

Agency: Employee Benefits Security
Administration.

Title: Final Rule on Procedures for
Administrative Hearings Regarding the
Issuance of Cease and Desist Orders
under ERISA section 521—Multiple
Employer Welfare Arrangements.

OMB Number: 1210-0148.

Affected Public: Business or other for
profit; not for profit institutions; State
government.

Respondents: 10.

Responses: 10.

Estimated Total Burden Hours: 20
hours.

Estimated Total Burden Cost
(Operating and Maintenance): $548,900.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) applies to most
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.).
Unless an agency certifies that such a
rule will not have a significant
economic impact on a substantial
number of small entities, section 603 of
the RFA requires the agency to present
an initial regulatory flexibility analysis
at the time of the publication of the
notice of proposed rulemaking
describing the impact of the rule on
small entities. Small entities include
small businesses, organizations and
governmental jurisdictions. In
accordance with the RFA, the
Department prepared an initial
regulatory flexibility analysis at the
proposed rule stage and requested
comments on the analysis. No
comments were received. Below is the
Department’s final regulatory flexibility
analysis and its certification that these
final regulations do not have a
significant economic impact on a
substantial number of small entities.

The Department does not have data
regarding the total number of MEWAs
that currently exist. The best
information the Department has to
estimate the number of MEWAs is based
on filing of the Form M—1, which is an
annual report that MEWAs and certain
collectively bargained arrangements file
with the Department. Form M-1 was
filed with the Department by 436
MEWAs in 2010, the latest year for
which data is available.
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The Small Business Administration
uses a size standard of less than $7
million in average annual receipts to
determine whether businesses in the
finance and insurance sector are small
entities.1® While the Department does
not collect revenue information on the
Form M-1, it does collect data regarding
the number of participants covered by
MEWAs that file Form M—1 and can use
average premium data to determine the
number of MEWAs that are small
entities because they do not exceed the
$7 million dollar threshold. For 2009,
the average annual premium for single
coverage was $4,717 and the average
annual premium for family coverage
was $12,696.11 Combining these
premium estimates with estimates from
the Current Population Survey regarding
the fraction of policies that are for single
or family coverage at employers with
less than 500 workers, the Department
estimates approximately 60 percent of
MEWASs (258 MEWAS) are small
entities.

In order to develop an estimate of the
number of MEWASs that could become
subject to a cease and desist order, the
Department examined the number of
civil claims the Department filed against
MEWASs since FY 1990. During this
time, the Department filed 99 civil
complaints against MEWAs, an average
of approximately five complaints per
year. For purposes of this analysis, the
Department believes that an average of
twenty complaints a year is a reasonable
upper bound estimate of the number of
MEWAs that could be subject to a cease
and desist order 12 and that half this
number, or an average of ten complaints
a year, is a reasonable upper bound
estimate of the number of MEWAs that
could be expected to request an
administrative hearing in a year.

Based on the foregoing, the
Department estimates that the greatest
number of small MEWAs likely to be
subject to a cease and desist order (20/
258 or 7.8 percent) and the greatest

107J.S. Small Business Administration, “Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes.”
http://www.sba.gov/sites/default/files/
Size_Standards_Table.pdf.

11 Kaiser Family Foundation and Health Research
Educational Trust “Employer Health Benefits, 2009
Annual Survey.” The reported numbers are from
Exhibit 1.2 and are for the category Annual, all
Small Firms (3—199 workers).

12 With the expanded enforcement authority
provided to the Department under the Affordable
Care Act, the number of civil complaints brought
against MEWAs by the Department could increase.
Therefore, for purposes of this analysis, the
Department assumes that twenty complaints will be
filed as an upper bound. The Department is unable
to estimate the number of cease and desist orders
that will be contested; therefore, it assumes that half
the MEWASs will contest cease and desist orders.

number of MEWAs likely to petition for
an administrative hearing (10/258 or 3.9
percent) represents a small fraction of
the total number of small MEWAs.

Accordingly, the Department hereby
certifies that these final regulations will
not have a significant economic impact
on a substantial number of small
entities.

E. Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1501 et seq.), as well as Executive Order
12875, these final rules do not include
any federal mandate that may result in
expenditures by State, local, or tribal
governments, or the private sector,
which may impose an annual burden of
$100 million adjusted for inflation since
1995.

F. Executive Order 13132

When an agency promulgates a
regulation that has federalism
implications, Executive Order 13132 (64
FR 43255, August 10, 1999), requires the
Agency to provide a federalism
summary impact statement. Pursuant to
section 6(c) of the Order, such a
statement must include a description of
the extent of the agency’s consultation
with State and local officials, a
summary of the nature of their concerns
and the agency’s position supporting the
need to issue the regulation, and a
statement of the extent to which the
concerns of the State have been met.

This regulation has federalism
implications, because the States and the
Federal Government share dual
jurisdiction over MEWAs that are
employee benefit plans or hold plan
assets. Generally, States are primarily
responsible for overseeing the financial
soundness and licensing of MEWAs
under State insurance laws. The
Department enforces ERISA’s
provisions, including its fiduciary
responsibility provisions against
MEWAs that are ERISA plans or that
hold or control plan assets.

Over the years, the Department and
State insurance departments have
worked closely and coordinated their
investigations and other actions against
fraudulent and abusive MEWAs. For
example, EBSA regional offices have
met with State officials in their regions
and provided information necessary for
States to obtain cease and desist orders
to stop abusive and insolvent MEWAs.
The Department also has relied on
States to obtain cease and desist orders
against MEWAs in individual States
while it pursued investigations to gather
sufficient evidence to obtain injunctive
relief in the federal courts to shut down
MEWAs nationally. States have often

lobbied for stronger federal enforcement
tools to help combat fraudulent and
insolvent MEWAs. By providing
procedures and standards the
Department would follow to issue ex
parte cease and desist and summary
seizure orders and providing procedures
for use by administrative law judges and
the Secretary of Labor when a MEWA or
other person challenges a temporary
cease and desist order, these final rules
address the States’ concerns and
enhance the State and Federal
Government’s joint mission to take
immediate action against fraudulent and
abusive MEWAs and limit the losses
suffered by American workers and their
families when abusive MEWAs become
insolvent and fail to reimburse medical
claims.

List of Subjects
29 CFR Part 2560

Administrative practice and
procedure, Employee welfare benefit
plans, Employee Retirement Income
Security Act, Law enforcement,
Pensions, Multiple employer welfare
arrangements, Cease and desist, Seizure.

29 CFR Part 2571

Administrative practice and
procedure, Employee benefit plans,
Employee Retirement Income Security
Act, Multiple employer welfare
arrangements, Law enforcement, Cease
and desist.

For the reasons set out in the
preamble, 29 CFR chapter XXV is
amended as follows:

PART 2560—RULES AND
REGULATIONS FOR ADMINISTRATION
AND ENFORCEMENT

m 1. The authority citation for part 2560
is revised to read as follows:

AuthOI‘ity: 29 U.S.C. 1002(40), 1132, 1133,
1134, 1135, and 1151; and Secretary of
Labor’s Order 1-2011, 77 FR 1088 (Jan. 9,
2012).

m 2. Sections 2560.521—1 through
2560.521—4 are added to read as follows:

§2560.521-1 Cease and desist and seizure
orders under section 521.

(a) Purpose. Section 521(a) of the
Employee Retirement Income Security
Act of 1974 (ERISA), 29 U.S.C. 1151(a),
authorizes the Secretary of Labor to
issue an ex parte cease and desist order
if it appears to the Secretary that the
alleged conduct of a multiple employer
welfare arrangement (MEWA) under
section 3(40) of ERISA is fraudulent, or
creates an immediate danger to the
public safety or welfare, or is causing or
can be reasonably expected to cause
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significant, imminent, and irreparable
public injury. Section 521(e) of ERISA
authorizes the Secretary to issue a
summary seizure order if it appears that
a MEWA is in a financially hazardous
condition. An order may apply to a
MEWA or to persons having custody or
control of assets of the subject MEWA,
any authority over management of the
subject MEWA, or any role in the
transaction of the subject MEWA’s
business. This section sets forth
standards and procedures for the
Secretary to issue ex parte cease and
desist and summary seizure orders and
for administrative review of the
issuance of such cease and desist orders.

(b) Definitions. When used in this
section, the following terms shall have
the meanings ascribed in this paragraph
(b).

(1) Multiple employer welfare
arrangement (MEWA) is an arrangement
as defined in section 3(40) of ERISA that
either is an employee welfare benefit
plan subject to Title I of ERISA or offers
benefits in connection with one or more
employee welfare benefit plans subject
to Title I of ERISA. For purposes of
section 521 of ERISA, a MEWA does not
include a health insurance issuer
(including a health maintenance
organization) that is licensed to offer or
provide health insurance coverage to the
public and employers at large in each
State in which it offers or provides
health insurance coverage, and that, in
each such State, is subject to
comprehensive licensure, solvency, and
examination requirements that the State
customarily requires for issuing health
insurance policies to the public and
employers at large. The term health
insurance issuer does not include group
health plans. For purposes of this
section, the term “health insurance
coverage” has the same meaning as in
ERISA section 733(b)(1).

(2) The conduct of a MEWA is
fraudulent:

(i) When the MEWA or any person
acting as an agent or employee of the
MEWA commits an act or omission
knowingly and with an intent to deceive
or defraud plan participants, plan
beneficiaries, employers or employee
organizations, or other members of the
public, the Secretary, or a State
regarding:

(A) The financial condition of the
MEWA (including the MEWA’s
solvency and the management of plan
assets);

(B) The benefits provided by or in
connection with the MEWA;

(C) The management, control, or
administration of the MEWA;

(D) The existing or lawful regulatory
status of the MEWA under Federal or
State law; or,

(E) Any other material fact, as
determined by the Secretary, relating to
the MEWA or its operation.

(ii) Fraudulent conduct includes any
false statement regarding any of
paragraphs (b)(2)(i)(A) through
(b)(2)(1)(E) of this section that is made
with knowledge of its falsity or that is
made with reckless indifference to the
statement’s truth or falsity, and the
knowing concealment of material
information regarding any of paragraphs
(b)(2)(1)(A) through (b)(2)(i)(E) of this
section. Examples of fraudulent conduct
include, but are not limited to,
misrepresenting the terms of the
benefits offered by or in connection
with the MEWA or the financial
condition of the MEWA or engaging in
deceptive acts or omissions in
connection with marketing or sales or
fees charged to employers or employee
organizations.

(3) The conduct of a MEWA creates an
immediate danger to the public safety or
welfare if the conduct of a MEWA or
any person acting as an agent or
employee of the MEWA impairs, or
threatens to impair, a MEWA'’s ability to
pay claims or otherwise unreasonably
increases the risk of nonpayment of
benefits. Intent to create an immediate
danger is not required for this criterion.
Examples of such conduct include, but
are not limited to, a systematic failure
to properly process or pay benefit
claims, including failure to establish
and maintain a claims procedure that
complies with the Secretary’s claims
procedure regulations (29 CFR
2560.503—1 and 29 CFR 2590.715—
2719), failure to establish or maintain a
recordkeeping system that tracks the
claims made, paid, or processed or the
MEWA'’s financial condition, a
substantial failure to meet applicable
disclosure, reporting, and other filing
requirements, including the annual
reporting and registration requirements
under sections 101(g) and 104 of ERISA,
failure to establish and implement a
policy or method to determine that the
MEWA is actuarially sound with
appropriate reserves and adequate
underwriting, failure to comply with a
cease and desist order issued by a
government agency or court, and failure
to hold plan assets in trust.

(4) The conduct of a MEWA is causing
or can be reasonably expected to cause
significant, imminent, and irreparable
public injury:

(1) If the conduct of a MEWA, or of a
person acting as an agent or employee
of the MEWA, is having, or is
reasonably expected to have, a

significant and imminent negative effect
on one or more of the following:

(A) An employee welfare benefit plan
that is, or offers benefits in connection
with, a MEWA;

(B) The sponsor of such plan or the
employer or employee organization that
makes payments for benefits provided
by or in connection with a MEWA; or

(C) Plan participants and plan
beneficiaries; and

(ii) If it is not reasonable to expect
that such effect will be fully repaired or
rectified.

Intent to cause injury is not required
for this criterion. Examples of such
conduct include, but are not limited to,
conversion or concealment of property
of the MEWA; improper disposal,
transfer, or removal of funds or other
property of the MEWA, including
unreasonable compensation or
payments to MEWA operators and
service providers (e.g. brokers,
marketers, and third party
administrators); employment by the
MEWA of a person prohibited from such
employment pursuant to section 411 of
ERISA, and embezzlement from the
MEWA. For purposes of section 521 of
ERISA, compensation that would be
excessive under 26 CFR 1.162-7 will be
considered unreasonable compensation
or payments for purposes of this
regulation. Depending upon the facts
and circumstances, compensation may
be unreasonable under this regulation
even it is not excessive under 26 CFR
1.162-7.

(5) A MEWA is in a financially
hazardous condition if:

(i) The Secretary has probable cause
to believe that a MEWA:

(A) Is, or is in imminent danger of
becoming, unable to pay benefit claims
as they come due, or

(B) Has sustained, or is in imminent
danger of sustaining, a significant loss of
assets; or

(ii) A person responsible for
management, control, or administration
of the MEWA'’s assets is the subject of
a cease and desist order issued by the
Secretary.

(6) A person, for purposes of this
section, is an individual, partnership,
corporation, employee welfare benefit
plan, association, or other entity or
organization.

(c) Temporary cease and desist order.
(1)(i) The Secretary may issue a
temporary cease and desist order when
the Secretary finds there is reasonable
cause to believe that the conduct of a
MEWA, or any person acting as an agent
or employee of the MEWA, is —

(A) Fraudulent;

(B) Creates an immediate danger to
the public safety or welfare; or
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(C) Is causing or can be reasonably
expected to cause significant, imminent,
and irreparable public injury.

(ii) A single act or omission may be
the basis for a temporary cease and
desist order.

(2) A temporary cease and desist
order, as the Secretary determines is
necessary and appropriate to stop the
conduct on which the order is based,
and to protect the interests of plan
participants, plan beneficiaries,
employers or employee organizations, or
other members of the public, may—

(i) Prohibit specific conduct or
prohibit the transaction of any business
of the MEWA;

(ii) Prohibit any person from taking
specified actions, or exercising authority
or control, concerning funds or property
of a MEWA or of any employee benefit
plan, regardless of whether such funds
or property have been commingled with
other funds or property; and,

(iii) Bar any person either directly or
indirectly, from providing management,
administrative, or other services to any
MEWA or to an employee benefit plan
or trust.

(3) The Secretary may require
documentation from the subject of the
order verifying compliance.

(d) Effect of order on other remedies.
The issuance of a temporary or final
cease and desist order shall not
foreclose the Secretary from seeking
additional remedies under ERISA.

(e) Administrative hearing. (1) A
temporary cease and desist order shall
become a final order as to any MEWA
or other person named in the order 30
days after such person receives notice of
the order unless, within this period,
such person requests a hearing in
accordance with the requirements of
this paragraph (e).

(2) A person requesting a hearing
must file a written request and an
answer to the order showing cause why
the order should be modified or set
aside. The request and the answer must
be filed in accordance with 29 CFR part
2571 and § 18.4 of this title.

(3) A hearing shall be held
expeditiously following the receipt of
the request for a hearing by the Office
of the Administrative Law Judges,
unless the parties mutually consent, in
writing, to a later date.

(4) The decision of the administrative
law judge shall be issued expeditiously
after the conclusion of the hearing.

(5) The Secretary must offer evidence
supporting the findings made in issuing
the order that there is reasonable cause
to believe that the MEWA (or a person
acting as an employee or agent of the
MEWA) engaged in conduct specified in
paragraph (c)(1) of this section.

(6) The person requesting the hearing
has the burden to show that the order
should be modified or set aside. To meet
this burden such person must show by
a preponderance of the evidence that
the MEWA (or a person acting as an
employee or agent of the MEWA) did
not engage in conduct specified in
paragraph (c)(1) of this section or must
show that the requirements imposed by
the order, are, in whole or part, arbitrary
and capricious.

(7) Any temporary cease and desist
order for which a hearing has been
requested shall remain in effect and
enforceable, pending completion of the
administrative proceedings, unless
stayed by the Secretary, an
administrative law judge, or by a court.

(8) The Secretary may require that the
hearing and all evidence be treated as
confidential.

(f) Summary seizure order. (1) Subject
to paragraphs (f)(2) and (3) of this
section, the Secretary may issue a
summary seizure order when the
Secretary finds there is probable cause
to believe that a MEWA is in a
financially hazardous condition.

(2) Except as provided in paragraph
(£)(3) of this section, the Secretary,
before issuing a summary seizure order
to remove assets and records from the
control and management of the MEWA
or any persons having custody or
control of such assets or records, shall
obtain judicial authorization from a
federal court in the form of a warrant or
other appropriate form of authorization
and may at that time pursue other
actions such as those set forth in
paragraph (f)(5) of this section.

(3) If the Secretary reasonably believes
that any delay in issuing the order is
likely to result in the removal,
dissipation, or concealment of plan
assets or records, the Secretary may
issue and serve a summary seizure order
before seeking court authorization.
Promptly following service of the order,
the Secretary shall seek authorization
from a federal court and may at that
time pursue other actions such as those
set forth in paragraph (f)(5) of this
section.

(4) A summary seizure order may
authorize the Secretary to take
possession or control of all or part of the
books, records, accounts, and property
of the MEWA (including the premises in
which the MEWA transacts its business)
to protect the benefits of plan
participants, plan beneficiaries,
employers or employee organizations, or
other members of the public, and to
safeguard the assets of employee welfare
benefit plans. The order may also direct
any person having control and custody
of the assets that are the subject of the

order not to allow any transfer or
disposition of such assets except upon
the written direction of the Secretary, or
of a receiver or independent fiduciary
appointed by a court.

(5) In connection with or following
the execution of a summary seizure
order, the Secretary may—

(i) Secure court appointment of a
receiver or independent fiduciary to
perform any necessary functions of the
MEWA;

(ii) Obtain court authorization for the
Secretary, the receiver or independent
fiduciary to take any other action to
seize, secure, maintain, or preserve the
availability of the MEWA’s assets; and

(iii) Obtain such other appropriate
relief available under ERISA to protect
the interest of employee welfare benefit
plan participants, plan beneficiaries,
employers or employee organizations or
other members of the public. Other
appropriate equitable relief may include
the liquidation and winding up of the
MEWA’s affairs and, where applicable,
the affairs of any person sponsoring the
MEWA.

(g) Effective date of orders. Cease and
desist and summary seizure orders are
effective immediately upon issuance by
the Secretary and shall remain effective,
except to the extent and until any
provision is modified or the order is set
aside by the Secretary, an administrative
law judge, or a court.

(h) Service of orders. (1) As soon as
practicable after the issuance of a
temporary or final cease and desist
order and no later than five business
days after issuance of a summary
seizure order, the Secretary shall serve
the order either:

(i) By delivering a copy to the person
who is the subject of the order. If the
person is a partnership, service may be
made to any partner. If the person is a
corporation, association, or other entity
or organization, service may be made to
any officer of such entity or any person
designated for service of process under
State law or the applicable plan
document. If the person is an employee
welfare benefit plan, service may be
made to a trustee or administrator. A
person’s attorney may accept service on
behalf of such person;

(ii) By leaving a copy at the principal
office, place of business, or residence of
such person or attorney; or

(iii) By mailing a copy to the last
known address of such person or
attorney.

(2) If service is accomplished by
certified mail, service is complete upon
mailing. If service is done by regular
mail, service is complete upon receipt
by the addressee.
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(3) Service of a temporary or final
cease and desist order and of a summary
seizure order shall include a statement
of the Secretary’s findings giving rise to
the order, and, where applicable, a copy
of any warrant or other authorization by
a court.

§2560.521-2 Disclosure of order and
proceedings.

(a) Notwithstanding § 2560.521—
1(e)(8), the Secretary shall make
available to the public final cease and
desist and summary seizure orders or
modifications and terminations of such
final orders.

(b) Except as prohibited by applicable
law, and at his or her discretion, the
Secretary may disclose the issuance of
a temporary cease and desist order or
summary seizure order and information
and evidence of any proceedings and
hearings related to an order, to any
Federal, State, or foreign authorities
responsible for enforcing laws that
apply to MEWAs and parties associated
with, or providing services to, MEWAs.

(c) The sharing of such documents,
material, or other information and
evidence under this section does not
constitute a waiver of any applicable
privilege or claim of confidentiality.

§2560.521-3 Effect on other enforcement
authority.

The Secretary’s authority under
section 521 shall not be construed to
limit the Secretary’s ability to exercise
his or her enforcement or investigatory
authority under any other provision of
title I of ERISA. 29 U.S.C. 1001 et seq.
The Secretary may, in his or her sole
discretion, initiate court proceedings
without using the procedures in this
section.

§2560.521-4 Cross-reference.

See 29 CFR 2571.1 through 2571.13
for procedural rules relating to
administrative hearings under section
521 of ERISA.

m 3. Add part 2571 to read as follows:

PART 2571—PROCEDURAL
REGULATIONS FOR ADMINISTRATION
AND ENFORCEMENT UNDER THE
EMPLOYEE RETIREMENT INCOME
SECURITY ACT

Subpart A—Procedures for Administrative
Hearings on the Issuance of Cease and
Desist Orders Under ERISA Section 521—
Multiple Employer Welfare Arrangements

Sec.

2571.1 Scope of rules.

2571.2 Definitions.

2571.3 Service: copies of documents and
pleadings.

2571.4 Parties.

2571.5 Consequences of default.

2571.6 Consent order or settlement.

2571.7 Scope of discovery.

2571.8 Summary decision.

2571.9 Decision of the administrative law
judge.

2571.10 Review by the Secretary.

2571.11 Scope of review by the Secretary.

2571.12 Procedures for review by the
Secretary.

2571.13 Effective date.

Subpart B—[Reserved]

Authority: 29 U.S.C. 1002(40), 1132, 1135;
and 1151, Secretary of Labor’s Order 1-2011,
77 FR 1088 (January 9, 2012).

Subpart A—Procedures for
Administrative Hearings on the
Issuance of Cease and Desist Orders
Under ERISA Section 521—NMultiple
Employer Welfare Arrangements

§2571.1 Scope of rules.

The rules of practice set forth in this
part apply to ex parte cease and desist
order proceedings under section 521 of
the Employee Retirement Income
Security Act of 1974, as amended
(ERISA). The rules of procedure for
administrative hearings published by
the Department’s Office of
Administrative Law Judges at Part 18 of
this Title will apply to matters arising
under ERISA section 521 except as
modified by this section. These
proceedings shall be conducted as
expeditiously as possible, and the
parties and the Office of the
Administrative Law Judges shall make
every effort to avoid delay at each stage
of the proceedings.

§2571.2 Definitions.

For section 521 proceedings, this
section shall apply in lieu of the
definitions in § 18.2 of this title:

(a) Adjudicatory proceeding means a
judicial-type proceeding before an
administrative law judge leading to an
order;

(b) Administrative law judge means an
administrative law judge appointed
pursuant to the provisions of 5 U.S.C.
3105;

(c) Answer means a written statement
that is supported by reference to specific
circumstances or facts surrounding the
temporary order issued pursuant to 29
CFR 2560.521-1(c);

(d) Commencement of proceeding is
the filing of an answer by the
respondent;

(e) Consent agreement means a
proposed written agreement and order
containing a specified proposed remedy
or other relief acceptable to the
Secretary and consenting parties;

(f) Final order means a cease and
desist order that is a final order of the
Secretary of Labor under ERISA section
521. Such final order may result from a

decision of an administrative law judge
or of the Secretary on review of a
decision of an administrative law judge,
or from the failure of a party to invoke
the procedures for a hearing under 29
CFR 2560.521—-1 within the prescribed
time limit. A final order shall constitute
a final agency action within the
meaning of 5 U.S.C. 704;

(g) Hearing means that part of a
section 521 proceeding which involves
the submission of evidence, either by
oral presentation or written submission,
to the administrative law judge;

(h) Order means the whole or any part
of a final procedural or substantive
disposition of a section 521 proceeding;

(i) Party includes a person or agency
named or admitted as a party to a
section 521 proceeding;

(j) Person includes an individual,
partnership, corporation, employee
welfare benefit plan, association, or
other entity or organization;

(k) Petition means a written request,
made by a person or party, for some
affirmative action;

(1) Respondent means the party
against whom the Secretary is seeking to
impose a cease and desist order under
ERISA section 521;

(m) Secretary means the Secretary of
Labor or his or her delegate;

(n) Section 521 proceeding means an
adjudicatory proceeding relating to the
issuance of a temporary order under 29
CFR 2560.521-1 and section 521 of
ERISA;

(o) Solicitor means the Solicitor of
Labor or his or her delegate; and

(p) Temporary order means the
temporary cease and desist order issued
by the Secretary under 29 CFR
2560.521—1(c) and section 521 of ERISA.

§2571.3 Service: copies of documents and
pleadings.

For section 521 proceedings, this
section shall apply in lieu of § 18.3 of
this title:

(a) In general. Copies of all documents
shall be served on all parties of record.
All documents should clearly designate
the docket number, if any, and short
title of all matters. All documents to be
filed shall be delivered or mailed to the
Chief Docket Clerk, Office of
Administrative Law Judges, 800 K Street
NW., Suite 400, Washington, DC 20001—
8002, or to the OALJ Regional Office to
which the section 521 proceeding may
have been transferred for hearing. Each
document filed shall be clear and
legible.

(b) By parties. All motions, petitions,
pleadings, briefs, or other documents
shall be filed with the Office of
Administrative Law Judges with a copy,
including any attachments, to all other
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parties of record. When a party is
represented by an attorney, service shall
be made upon the attorney. Service of
any document upon any party may be
made by personal delivery or by mailing
a copy to the last known address. The
Secretary shall be served by delivery to
the Associate Solicitor, Plan Benefits
Security Division, ERISA Section 521
Proceeding, P.O. Box 1914, Washington,
DC 20013 and any attorney named for
service of process as set forth in the
temporary order. The person serving the
document shall certify to the manner of
date and service.

(c) By the Office of Administrative
Law Judges. Service of orders, decisions,
and all other documents shall be made
in such manner as the Office of
Administrative Law Judges determines
to the last known address.

(d) Form of pleadings.

(1) Every pleading or other paper filed
in a section 521 proceeding shall
designate the Employee Benefits
Security Administration (EBSA) as the
agency under which the proceeding is
instituted, the title of the proceeding,
the docket number (if any) assigned by
the Office of Administrative Law Judges
and a designation of the type of
pleading or paper (e.g., notice, motion to
dismiss, etc.). The pleading or paper
shall be signed and shall contain the
address and telephone number of the
party or person representing the party.
Although there are no formal
specifications for documents, they
should be printed when possible on
standard size 8%z x 11 inch paper.

(2) Illegible documents, whether
handwritten, printed, photocopies, or
otherwise, will not be accepted. Papers
may be reproduced by any duplicating
process provided all copies are clear
and legible.

§2571.4 Parties.

For section 521 proceedings, this
section shall apply in lieu of § 18.10 of
this title:

(a) The term ““party” wherever used in
these rules shall include any person that
is a subject of the temporary order and
is challenging the temporary order
under these section 521 proceedings,
and the Secretary. A party challenging
a temporary order shall be designated as
the “respondent.” The Secretary shall
be designated as the ‘“‘complainant.”

(b) Other persons shall be permitted
to participate as parties only if the
administrative law judge finds that the
final decision could directly and
adversely affect them or the class they
represent, that they may contribute
materially to the disposition of the
section 521 proceeding and their
interest is not adequately represented by

the existing parties, and that in the
discretion of the administrative law
judge the participation of such persons
would be appropriate.

(c) A person not named in a
temporary order, but wishing to
participate as a respondent under this
section shall submit a petition to the
administrative law judge within fifteen
(15) days after the person has
knowledge of, or should have known
about, the section 521 proceeding. The
petition shall be filed with the
administrative law judge and served on
each person who has been made a party
at the time of filing. Such petition shall
concisely state:

(1) Petitioner’s interest in the section
521 proceeding (including how the
section 521 proceedings will directly
and adversely affect them or the class
they represent and why their interest is
not adequately represented by the
existing parties);

(2) How his or her participation as a
party will contribute materially to the
disposition of the section 521
proceeding;

(3) Who will appear for the petitioner;

(4) The issues on which petitioner
wishes to participate; and

(5) Whether petitioner intends to
present witnesses.

(d) Objections to the petition may be
filed by a party within fifteen (15) days
of the filing of the petition. If objections
to the petition are filed, the
administrative law judge shall then
determine whether petitioners have the
requisite interest to be a party in the
section 521 proceeding, as defined in
paragraph (b) of this section, and shall
permit or deny participation
accordingly. Where persons with
common interest file petitions to
participate as parties in a section 521
proceeding, the administrative law
judge may request all such petitioners to
designate a single representative, or the
administrative law judge may designate
one or more of the petitioners to
represent the others. The administrative
law judge shall give each such
petitioner, as well as the parties, written
notice of the decision on his or her
petition. For each petition granted, the
administrative law judge shall provide a
brief statement of the basis of the
decision. If the petition is denied, he or
she shall briefly state the grounds for
denial and may consider whether to
treat the petition as a request for
participation as amicus curiae.

§2571.5 Consequences of default.

For section 521 proceedings, this
section shall apply in lieu of § 18.5(b) of
this title. Failure of the respondent to
file an answer to the temporary order

within the 30-day period provided by 29
CFR 2560.521-1(e) shall constitute a
waiver of the respondent’s right to
appear and contest the temporary order.
Such failure shall also be deemed to be
an admission of the facts as alleged in
the temporary order for purposes of any
proceeding involving the order issued
under section 521 of ERISA. The
temporary order shall then become the
final order of the Secretary, within the
meaning of 29 CFR 2571.2(f), 30 days
from the date of the service of the
temporary order.

§2571.6 Consent order or settlement.

For section 521 proceedings, this
section shall apply in lieu of § 18.9 of
this title:

(a) In general. At any time after the
commencement of a section 521
proceeding, the parties jointly may
move to defer the hearing for a
reasonable time in order to negotiate a
settlement or an agreement containing
findings and a consent order disposing
of the whole or any part of the section
521 proceeding. The administrative law
judge shall have discretion to allow or
deny such a postponement and to
determine its duration. In exercising
this discretion, the administrative law
judge shall consider the nature of the
section 521 proceeding, the
requirements of the public interest, the
representations of the parties and the
probability of reaching an agreement
that will result in a just disposition of
the issues involved.

(b) Content. Any agreement
containing consent findings and an
order disposing of the section 521
proceeding or any part thereof shall also
provide:

(1) That the consent order shall have
the same force and effect as an order
made after full hearing;

(2) That the entire record on which
the consent order is based shall consist
solely of the notice and the agreement;

(3) A waiver of any further procedural
steps before the administrative law
judge;

(4) A waiver of any right to challenge
or contest the validity of the consent
order and decision entered into in
accordance with the agreement; and

(5) That the consent order and
decision of the administrative law judge
shall be final agency action within the
meaning of 5 U.S.C. 704.

(c) Submission. On or before the
expiration of the time granted for
negotiations, the parties or their
authorized representatives or their
counsel may:

(1) Submit the proposed agreement
containing consent findings and an
order to the administrative law judge;
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(2) Notity the administrative law
judge that the parties have reached a full
settlement and have agreed to dismissal
of the action subject to compliance with
the terms of the settlement; or

(3) Inform the administrative law
judge that agreement cannot be reached.

(d) Disposition. If a settlement
agreement containing consent findings
and an order, agreed to by all the parties
to a section 521 proceeding, is
submitted within the time allowed
therefor, the administrative law judge
shall incorporate all of the findings,
terms, and conditions of the settlement
agreement and consent order of the
parties. Such decision shall become a
final agency action within the meaning
of 5 U.S.C. 704.

(e) Settlement without consent of all
respondents. In cases in which some,
but not all, of the respondents to a
section 521 proceeding submit an
agreement and consent order to the
administrative law judge, the following
procedure shall apply:

(1) If all of the respondents have not
consented to the proposed settlement
submitted to the administrative law
judge, then such non-consenting parties
must receive notice and a copy of the
proposed settlement at the time it is
submitted to the administrative law
judge;

(2) Any non-consenting respondent
shall have fifteen (15) days to file any
objections to the proposed settlement
with the administrative law judge and
all other parties;

(3) If any respondent submits an
objection to the proposed settlement,
the administrative law judge shall
decide within thirty (30) days after
receipt of such objections whether to
sign or reject the proposed settlement.
Where the record lacks substantial
evidence upon which to base a decision
or there is a genuine issue of material
fact, then the administrative law judge
may establish procedures for the
purpose of receiving additional
evidence upon which a decision on the
contested issue may be reasonably
based;

(4) If there are no objections to the
proposed settlement, or if the
administrative law judge decides to sign
the proposed settlement after reviewing
any such objections, the administrative
law judge shall incorporate the consent
agreement into a decision meeting the
requirements of paragraph (d) of this
section; and

(5) If the consent agreement is
incorporated into a decision meeting the
requirements of paragraph (d) of this
section, the administrative law judge
shall continue the section 521

proceeding with respect to any non-
consenting respondents.

§2571.7 Scope of discovery.

For section 521 proceedings, this
section shall apply in lieu of § 18.14 of
this title:

(a) A party may file a motion to
conduct discovery with the
administrative law judge. The
administrative law judge may grant a
motion for discovery only upon a
showing of good cause. In order to
establish “‘good cause” for the purposes
of this section, the moving party must
show that the requested discovery
relates to a genuine issue as to a fact that
is material to the section 521
proceeding. The order of the
administrative law judge shall expressly
limit the scope and terms of the
discovery to that for which “good
cause” has been shown, as provided in
this paragraph.

(b) Any evidentiary privileges apply
as they would apply in a civil
proceeding in federal district court. For
example, legal advice provided by an
attorney to a client is generally
protected from disclosure. Mental
impressions, conclusions, opinions, or
legal theories of a party’s attorney or
other representative developed in
anticipation of litigation are also
generally protected from disclosure. The
administrative law judge may not,
however, protect from discovery or use,
relevant communications between an
attorney and a plan administrator or
other plan fiduciary, or work product,
that fall under the fiduciary exception to
the attorney-client or work product
privileges. The fiduciary exception to
these privileges exists when an attorney
advises the plan administrator or other
plan fiduciary on matters concerning
plan administration or other fiduciary
activities. Consequently, the
administrative law judge may not
protect such communications from
discovery or from use by the Secretary
in the proceedings. The administrative
law judge also may also not protect
attorney work product prepared to assist
the fiduciary in its fiduciary capacity
from discovery or from use by the
Secretary in the proceedings. The
fiduciary exception does not apply,
however, to the extent that
communications were made or
documents were prepared exclusively to
aid the fiduciary personally or for non-
fiduciary matters (e.g. settlor acts),
provided that the plan did not pay for
the legal services. The Secretary need
not make a special showing, such as
good cause, merely to obtain
information or documents covered by
the fiduciary exception. Other relevant

exceptions to the attorney-client or work
product privileges shall also apply.

§2571.8 Summary decision.

For section 521 proceedings, this
section shall apply in lieu of § 18.41 of
this title:

(a) No genuine issue of material fact.
Where the administrative law judge
finds that no issue of a material fact has
been raised, he or she may issue a
decision which, in the absence of an
appeal, pursuant to §§ 2571.10 through
2571.12, shall become a final agency
action within the meaning of 5 U.S.C.
704.

(b) A decision made under this
section, shall include a statement of:

(1) Findings of fact and conclusions of
law, and the reasons thereof, on all
issues presented; and

(2) Any terms and conditions of the
ruling.

(c) A copy of any decision under this
section shall be served on each party.

§2571.9 Decision of the administrative law
judge.

For section 521 proceedings, this
section shall apply in lieu of § 18.57 of
this title:

(a) Proposed findings of fact,
conclusions, and order. Within twenty
(20) days of the filing of the transcript
of the testimony, or such additional
time as the administrative law judge
may allow, each party may file with the
administrative law judge, subject to the
judge’s discretion, proposed findings of
fact, conclusions of law, and order
together with a supporting brief
expressing the reasons for such
proposals. Such proposals and briefs
shall be served on all parties, and shall
refer to all portions of the record and to
all authorities relied upon in support of
each proposal.

(b) Decision of the administrative law
judge. The administrative law judge
shall make his or her decision
expeditiously after the conclusion of the
section 521 proceeding. The decision of
the administrative law judge shall
include findings of fact and conclusions
of law with reasons therefore upon each
material issue of fact or law presented
on the record. The decision of the
administrative law judge shall be based
upon the whole record and shall be
supported by reliable and probative
evidence. The decision of the
administrative law judge shall become
final agency action within the meaning
of 5 U.S.C. 704 unless an appeal is made
pursuant to the procedures set forth in
§§2571.10 through 2571.12.

§2571.10 Review by the Secretary.

(a) The Secretary may review the
decision of an administrative law judge.



Federal Register/Vol.

78, No. 41/Friday, March 1, 2013/Rules and Regulations

13811

Such review may occur only when a
party files a notice of appeal from a
decision of an administrative law judge
within twenty (20) days of the issuance
of such a decision. In all other cases, the
decision of the administrative law judge
shall become the final agency action
within the meaning of 5 U.S.C. 704.

(b) A notice of appeal to the Secretary
shall state with specificity the issue(s)
in the decision of the administrative law
judge on which the party is seeking
review. Such notice of appeal must be
served on all parties of record.

(c) Upon receipt of an appeal, the
Secretary shall request the Chief
Administrative Law Judge to submit to
the Secretary a copy of the entire record
before the administrative law judge.

§2571.11
Secretary.

Scope of review by the

The review of the Secretary shall be
based on the record established before
the administrative law judge. There
shall be no opportunity for oral
argument.

§2571.12 Procedures for review by the
Secretary.

(a) Upon receipt of a notice of appeal,
the Secretary shall establish a briefing
schedule which shall be served on all
parties of record. Upon motion of one or
more of the parties, the Secretary may,
in her discretion, permit the submission
of reply briefs.

(b) The Secretary shall issue a
decision as promptly as possible after
receipt of the briefs of the parties. The
Secretary may affirm, modify, or set
aside, in whole or in part, the decision
on appeal and shall issue a statement of
reasons and bases for the action(s)
taken. Such decision by the Secretary
shall be the final agency action with the
meaning of 5 U.S.C. 704.

§2571.13 Effective date.

This regulation is effective with
respect to all cease and desist orders
issued by the Secretary under section
521 of ERISA at any time after April 1,
2013.

Subpart B—[Reserved]

Signed at Washington, DC, this 26th day of
February, 2013.
Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2013—-04862 Filed 2—28-13; 8:45 am]|
BILLING CODE 4510-29-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2012-1094]

Special Local Regulation; Annual
Marine Events on the Colorado River,
Between Davis Dam (Bullhead City,
AZ) and Headgate Dam (Parker, AZ)
Within the San Diego Captain of the
Port Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Parker International Water Ski Race
Special Local Regulation located upon
the Colorado River from 8 a.m. through
5 p.m. on March 9 and March 10, 2013.
The event will cover an area beginning
at the Blue Water Marina in Parker, AZ,
and extending approximately 10 miles
to La Paz County Park. This action is
necessary provide for the safety of the
participants, crew, spectators, sponsor
vessels of the race, and general users of
the waterway. During the enforcement
period, no spectators shall anchor,
block, loiter in, or impede the through
transit of participants or official patrol
vessels in the regulated area during the
effective dates and times, unless cleared
for such entry by or through an official
patrol vessel.

DATES: The regulations in 33 CFR
100.1102 will be enforced from 8 a.m.
through 5 p.m. on March 9 and March
10, 2013.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Bryan Gollogly, Waterways
Management, U.S. Coast Guard Sector
San Diego Coast Guard; telephone
(619)-278-7656, email D11-PF-
MarineEventsSanDiego@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Special Local
Regulation for the Parker International
Water Ski Race in 33 CFR 100.1102 from
8 a.m. through 5 p.m. on March 9
through March 10, 2013.

Under the provisions of 33 CFR
100.1102, a vessel may not enter the
regulated area, unless it receives
permission from the COTP. Spectator
vessels may safely transit outside the
regulated area but may not anchor,
block, loiter in, or impede the transit of
ship parade participants or official
patrol vessels. The Coast Guard may be
assisted by other Federal, State, or local
law enforcement agencies in enforcing
this regulation.

This notice is issued under authority
of 33 CFR 100.1102 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.
If the COTP or his designated
representative determines that the
regulated area need not be enforced for
the full duration stated in this notice, he
or she may use a Broadcast Notice to
Mariners to grant general permission to
enter the regulated area.

Dated: February 12, 2013.

S.M. Mahoney,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2013—04730 Filed 2—-28-13; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2013-0048]

Safety Zone; Underwater Escape
Event, Seaport, East River, NY
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone in the Captain of the Port
New York Zone on the specified date
and time. This action is necessary to
ensure the safety of participants, vessels
and spectators from hazards associated
with the escape artist event and
associated pyrotechnics display. During
the enforcement period, no person or
vessel may enter the safety zone without
permission of the Captain of the Port
(COTP).

DATES: The regulation for the safety
zone described in 33 CFR 165.160 will
be enforced March 24, 2013, from 6:30
p.m. to 8:30 p.m.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade
Kristopher Kesting, Coast Guard;
telephone 718-354—4154, email
Kristopher.R.Kesting@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone listed
in 33 CFR 165.160 on the specified date
and time as indicated in Table 1 below.
This regulation was published in the
Federal Register on November 9, 2011
(76 FR 69614).
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TABLE 1

1. Merlini Un- .
derwater Es-
cape.

Launch site: All waters of

the East River south of the

Brooklyn Bridge and north

of a line drawn from the

southwest corner of Pier

3, Brooklyn, to the south-

east corner of Pier 6 Man-

hattan.

Seaport, East | e Date: March 24, 2013.
River Safety
Zone.

33 CFR
165.160(4.4).

e Time: 6:30 p.m.—8:30 p.m.

Under the provisions of 33 CFR
165.160, a vessel may not enter the
regulated area unless given express
permission from the COTP or the
designated representative. Spectator
vessels may transit outside the regulated
area but may not anchor, block, loiter in,
or impede the transit of other vessels.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 33 CFR 165.160(a) and 5 U.S.C.
552(a). In addition to this notice in the
Federal Register, the Coast Guard will
provide mariners with advanced
notification of enforcement periods via
the Local Notice to Mariners and marine
information broadcasts. If the COTP
determines that the regulated area need
not be enforced for the full duration
stated in this notice, a Broadcast Notice
to Mariners may be used to grant general
permission to enter the regulated area.

Dated: February 1, 2013.
G. P. Hitchen,

Captain, U.S. Coast Guard, Acting Captain
of the Port New York.

[FR Doc. 2013-04731 Filed 2—28-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 121009528-2729-02]
RIN 0648—-XC499

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS announces that the
State of North Carolina is transferring a
portion of its 2013 commercial summer
flounder quota to the Commonwealth of
Virginia and to the State of Rhode
Island. NMFS is adjusting the quotas
and announcing the revised commercial
quota for each state involved.

DATES: Effective February 28, 2013,
through December 31, 2013.

FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, 978—-281-9224.
SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are in 50 CFR part 648,
and require annual specification of a
commercial quota that is apportioned
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state are
described in § 648.100.

The final rule implementing
Amendment 5 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan, which was published
on December 17, 1993 (58 FR 65936),
provided a mechanism for summer
flounder quota to be transferred from
one state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS (Regional
Administrator), can transfer or combine
summer flounder commercial quota
under § 648.102(c)(2). The Regional
Administrator is required to consider
the criteria in §648.102(c)(2)(i) to
evaluate requests for quota transfers or
combinations.

North Carolina has agreed to transfer
1,410,230 1b (639,670 kg) of its 2013
commercial quota to Virginia. This
transfer was prompted by summer
flounder landings of a number of North
Carolina vessels that were granted safe
harbor in Virginia due to hazardous
shoaling, from January 1, 2013, to
January 31, 2013, thereby requiring a
quota transfer to account for an increase
in Virginia’s landings that would have
otherwise accrued against the North
Carolina quota. North Carolina has also
agreed to transfer 36,784 1b (16,685 kg)
of its 2013 commercial quota to Rhode
Island. This transfer was prompted by
summer flounder landings of three
North Carolina vessels that were granted
safe harbor in Rhode Island on January
31, 2013, and February 8, 2013, thereby
requiring a quota transfer to account for
an increase in Rhode Island’s landings
that would have otherwise accrued
against the North Carolina quota. The
Regional Administrator has determined
that the criteria set forth in
§648.102(c)(2)(i) have been met. The

revised summer flounder quotas for
calendar year 2013 are: North Carolina,
1,692,732 1b (767,810 kg); Virginia,
3,848,822 1b (1,745,796 kg); and Rhode
Island, 1,830,884 1b (830,475 kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 25, 2013.

Kara Meckley,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013—04818 Filed 2—28-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111207737-2141-02]
RIN 0648-XC522

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by Catch
Vessels Using Trawl Gear in the
Western Regulatory Area of the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific cod by catcher vessels
(CVs) using trawl gear in the Western
Regulatory Area of the Gulf of Alaska
(GOA) for 48 hours. This action is
necessary to fully use the A season
allowance of the 2013 Pacific cod total
allowable catch apportioned to CVs
using trawl gear in the Western
Regulatory Area of the GOA.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), March 1, 2013,
through 1200 hours, A.lL.t., March 3,
2013. Comments must be received at the
following address no later than 4:30
p.m., A.lt., March 18, 2013.

ADDRESSES: You may submit comments
on this document, identified by FDMS
Docket Number NOAA-NMFS-2012—
0180 by any of the following methods:
e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2012-
180, click the “Comment Now!”’ icon,


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2012-180
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2012-180
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2012-180
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complete the required fields, and enter
or attach your comments.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to 907—
586—7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter ‘“N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMEF'S closed directed fishing for
Pacific cod by catcher vessels using
trawl gear in the Western Regulatory
area of the GOA under §679.20(d)(1)(iii)
on February 14, 2013 (78 FR 11790,
February 20, 2013).

As of February 25, 2013, NMFS has
determined that approximately 226
metric tons of Pacific cod remain in the
A season directed fishing allowance for
CVs using trawl gear in the Western

Regulatory Area of the GOA. Therefore,
in accordance with § 679.25(a)(1)(i),
(a)(2)(1)(C), and (a)(2)(iii)(D), and to fully
utilize the A season allowance of the
2013 TAC of Pacific cod in the Western
Regulatory Area of the GOA, NMFS is
terminating the previous closure and is
reopening directed fishing for Pacific
cod by catcher vessels using trawl gear
in the Western Regulatory Area of the
GOA, effective 1200 hours, A.l.t., March
1, 2013.

In accordance with §679.20(d)(1)(iii),
the Regional Administrator finds that
this directed fishing allowance will be
reached after 48 hours. Consequently,
NMFS is prohibiting directed fishing for
Pacific cod by catcher vessels using
trawl gear in the Western Regulatory
Area of the GOA, effective 1200 hours,
A.Lt., March 3, 2013. The
Administrator, Alaska Region (Regional
Administrator) considered the following
factors in reaching this decision: (1) The
current catch of Pacific cod by catcher
vessels using trawl gear in the Western
Regulatory Area of the GOA and, (2) the
harvest capacity and stated intent on
future harvesting patterns of vessels in
participating in this fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of the directed Pacific
cod fishery by catcher vessels using
trawl gear in the Western Regulatory
Area of the GOA. Immediate notification
is necessary to allow for the orderly
conduct and efficient operation of this
fishery, to allow the industry to plan for
the fishing season, and to avoid
potential disruption to the fishing fleet
and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of February 25, 2013.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMEFS could not allow the Pacific cod
fishery by catcher vessels using trawl
gear in the Western Regulatory Area of
the GOA to be harvested in an expedient
manner and in accordance with the
regulatory schedule. Under
§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
March 18, 2013.

This action is required by § 679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 26, 2013.
Kara Meckley,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-04815 Filed 2—26—13; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 121018563-3148-02]
RIN 0648—-XC311

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands; 2013 and 2014
Harvest Specifications for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; closures.

SUMMARY: NMFS announces final 2013
and 2014 harvest specifications and
prohibited species catch allowances for
the groundfish fishery of the Bering Sea
and Aleutian Islands management area
(BSAI). This action is necessary to
establish harvest limits for groundfish
during the 2013 and 2014 fishing years,
and to accomplish the goals and
objectives of the Fishery Management
Plan for Groundfish of the BSAI (FMP).
The intended effect of this action is to
conserve and manage the groundfish
resources in the BSAI in accordance
with the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: Effective from 1200 hrs, Alaska
local time (A.l.t.), March 1, 2013,
through 2400 hrs, A.l.t., December 31,
2014.

ADDRESSES: Electronic copies of the
Final Alaska Groundfish Harvest
Specifications Environmental Impact


http://www.regulations.gov
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Statement (EIS), Record of Decision
(ROD), Supplementary Information
Report (SIR) to the EIS, and the Final
Regulatory Flexibility Analysis (FRFA),
prepared for this action are available
from http://alaskafisheries.noaa.gov.
The final 2012 Stock Assessment and
Fishery Evaluation (SAFE) report for the
groundfish resources of the BSAI, dated
November 2012, as well as the SAFE
reports for previous years, are available
from the North Pacific Fishery
Management Council (Council) at 605
West 4th Avenue, Suite 306, Anchorage,
AK 99510-2252, phone 907-271-2809,
or from the Council’s Web site at http://
alaskafisheries.noaa.gov/npfmec.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7228.

SUPPLEMENTARY INFORMATION: Federal
regulations at 50 CFR part 679
implement the FMP and govern the
groundfish fisheries in the BSAI The
Council prepared the FMP, and NMFS
approved it under the Magnuson-
Stevens Act. General regulations
governing U.S. fisheries also appear at
50 CFR part 600.

The FMP and its implementing
regulations require NMFS, after
consultation with the Council, to
specify the total allowable catch (TAC)
for each target species; the sum TAC for
all groundfish species must be within
the optimum yield (OY) range of 1.4
million to 2.0 million metric tons (mt)
(see §679.20(a)(1)(i)). This final rule
specifies the TAC at 2.0 million mt for
both 2013 and 2014. NMFS also must
specify apportionments of TAC,
prohibited species catch (PSC)
allowances, and prohibited species
quota (PSQ) reserves established by
§679.21; seasonal allowances of
pollock, Pacific cod, and Atka mackerel
TAC; Amendment 80 allocations; and
Community Development Quota (CDQ)
reserve amounts established by
§679.20(b)(1)(ii). The final harvest
specifications set forth in Tables 1
through 22 of this action satisfy these
requirements.

Section 679.20(c)(3)(i) further requires
NMFS to consider public comment on
the proposed annual TAGCs (and
apportionments thereof) and PSC
allowances, and to publish final harvest
specifications in the Federal Register.
The proposed 2013 and 2014 harvest
specifications and PSC allowances for
the groundfish fishery of the BSAI were
published in the Federal Register on
December 6, 2012 (77 FR 72791).
Comments were invited and accepted
through January 7, 2013. NMFS received
two letters with five comments on the
proposed harvest specifications. These
comments are summarized and

responded to in the ‘“Response to
Comments” section of this rule. NMFS
consulted with the Council on the final
2013 and 2014 harvest specifications
during the December 2012 Council
meeting in Anchorage, AK. After
considering public comments, as well as
biological and economic data that were
available at the Council’s December
meeting, NMFS is implementing the
final 2013 and 2014 harvest
specifications as recommended by the
Council.

Acceptable Biological Catch (ABC) and
TAC Harvest Specifications

The final ABC levels for Alaska
groundfish are based on the best
available biological and socioeconomic
information, including projected
biomass trends, information on assumed
distribution of stock biomass, and
revised technical methods used to
calculate stock biomass. In general, the
development of ABCs and overfishing
levels (OFLs) involves sophisticated
statistical analyses of fish populations.
The FMP specifies a series of six tiers
to define OFL and ABC amounts based
on the level of reliable information
available to fishery scientists. Tier 1
represents the highest level of
information quality available while Tier
6 represents the lowest.

In December 2012, the Scientific and
Statistical Committee (SSC), Advisory
Panel (AP), and Council reviewed
current biological information about the
condition of the BSAI groundfish stocks.
The Council’s Plan Team compiled and
presented this information in the 2012
SAFE report for the BSAI groundfish
fisheries, dated November 2012. The
SAFE report contains a review of the
latest scientific analyses and estimates
of each species’ biomass and other
biological parameters, as well as
summaries of the available information
on the BSAI ecosystem and the
economic condition of groundfish
fisheries off Alaska. NMFS notified the
public and asked for review of the SAFE
report in the notice of proposed harvest
specifications; the report is still
available (see ADDRESSES). From these
data and analyses, the Plan Team
estimated an OFL and ABC for each
species or sEecies category.

In December 2012, the SSC, AP, and
Council reviewed the Plan Team’s
recommendations. Except for rougheye
rockfish, the SSC concurred with the
Plan Team’s recommendations, and the
Council adopted the OFL and ABC
amounts recommended by the SSC
(Table 1). For 2013 and 2014, the SSC
recommended lower rougheye rockfish
OFLs and ABCs than the OFLs and
ABCs recommended by the Plan Team.

For rougheye rockfish, the SSC
recommended including the estimated
recruitment from the 1998 through 2009
time period to calculate the OFLs and
ABCs, resulting in lower amounts. The
final TAC recommendations were based
on the ABCs as adjusted for other
biological and socioeconomic
considerations, including maintaining
the sum of the TACs within the required
OY range of 1.4 million to 2.0 million
mt. As required by annual catch limit
rules for all fisheries (74 FR 3178,
January 16, 2009), none of the Council’s
recommended TACs for 2013 or 2014
exceeds the final 2013 or 2014 ABCs for
any species category. The final 2013 and
2014 harvest specifications approved by
the Secretary of Commerce are
unchanged from those recommended by
the Council and are consistent with the
preferred harvest strategy alternative in
the EIS (see ADDRESSES). NMFS finds
that the Council’s recommended OFLs,
ABCs, and TACs are consistent with the
biological condition of groundfish
stocks as described in the 2012 SAFE
report that was approved by the
Council.

Changes From the Proposed 2013 and
2014 Harvest Specifications for the
BSAI

In October 2012, the Council
proposed its recommendations for the
2013 and 2014 harvest specifications (77
FR 72791, December 6, 2012), based
largely on information contained in the
2011 SAFE report for the BSAI
groundfish fisheries. Through the
proposed harvest specifications, NMFS
notified the public that these harvest
specifications could change, as the
Council would consider information
contained in the final 2012 SAFE report,
recommendations from the SSC, Plan
Team, and AP committees, and public
testimony when making its
recommendations for final harvest
specification at the December Council
meeting. NMFS further notified the
public that, as required by the FMP and
its implementing regulations, the sum of
the TACs must be within the OY range
of 1.4 million and 2.0 million mt.

Information contained in the 2012
SAFE reports indicates biomass changes
for several groundfish species from the
2011 SAFE reports. At the December
2012 Council meeting, the SSC
recommended the 2013 and 2014 ABCs
for many species based on the best and
most recent information contained in
the 2012 SAFE reports. This
recommendation resulted in an ABC
sum total for all BSAI groundfish
species in excess of 2 million mt for
both 2013 and 2014. Based on the SSC
ABC recommendations and the 2012
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SAFE reports, the Council recommends
increasing Bering Sea pollock by 45,100
mt. In terms of percentage, the largest
increases in TACs were for BSAI squid
and BSAI Pacific ocean perch. Both of
these species are valuable, and likely to
be harvested to the full TAC available.
The Council increased the squid TAC
due to increased incidental catch in
2012, and increased the Pacific ocean
perch TACs due to higher ABCs,
resulting from larger biomass estimates.
Conversely, the SSC decreased the OFL
and ABC of BSAI Atka mackerel from
the proposed OFL and ABC, and these
reductions led to the largest decrease in
TAC in terms of tonnage. In terms of
percentage change from the proposed

Greenland turbot had the largest
decreases in TAC. These decreases are
due to lower incidental catches of
Bogoslof pollock in 2012, and lower
biomass estimates of Greenland turbot.
The TACs for shortraker rockfish and
rougheye rockfish were also decreased
because of smaller OFLs and ABCs
resulting from lower biomass estimates.
The TACS for octopuses, sharks, “other
rockfish,” northern rockfish, Alaska
plaice, flathead sole, and Kamchatka
flounder were all decreased because
harvests in 2012 were much less than
the proposed 2013 TACs. The changes
to TAC between the proposed and final
harvest specifications are based on the
most recent scientific and economic

FMP, regulatory obligations, and harvest
strategy as described in the proposed
harvest specifications. These changes
are compared in Table 1A.

Table 1 lists the Council’s
recommended final 2013 and 2014 OFL,
ABC, TAC, ITAC, and CDQ reserve
amounts of the BSAI groundfish. NMFS
concurs in these recommendations. The
final 2013 and 2014 TAC
recommendations for the BSAI are
within the OY range established for the
BSAI and do not exceed the ABC for any
species or species group. The
apportionment of TAC amounts among
fisheries and seasons is discussed
below.

TACs, Bogoslof pollock and BSAI information and are consistent with the

TABLE 1—FINAL 2013 AND 2014 OVERFISHING LEVEL (OFL), ACCEPTABLE BIOLOGICAL CATCH (ABC), TOTAL ALLOWABLE
CATCH (TAC), INITIAL TAC (ITAC), AND CDQ RESERVE ALLOCATION OF GROUNDFISH IN THE BSAI 1
[Amounts are in metric tons]

2013 2014
Species Area

OFL ABC TAC ITAC2 cbQs OFL ABC TAC ITAC?2 cDhQ3
Pollock4 .....ccoevieuene BS . 2,550,000 | 1,375,000 | 1,247,000 | 1,122,300 124,700 | 2,730,000 | 1,430,000 | 1,247,000 | 1,122,300 124,700
45,600 37,300 19,000 17,100 1,900 48,600 39,800 19,000 17,100 1,900
13,400 10,100 100 500 0 13,400 10,100 100 500 0
Pacific cod5 .............. 359,000 307,000 260,000 232,180 27,820 379,000 323,000 260,880 232,966 27,914
Sablefish ... 1,870 1,580 1,580 1,304 217 1,760 1,480 1,480 629 56
2,530 2,140 2,140 1,739 361 2,370 2,010 2,010 427 38
Atka mackerel ........... 57,700 50,000 25,920 23,147 2,773 56,500 48,900 25,379 22,663 2,716
n/a 16,900 16,900 15,092 1,808 n/a 16,500 16,500 14,735 1,766
n/a 16,000 7,520 6,715 805 n/a 15,700 7,379 6,589 790
n/a 17,100 1,500 1,340 161 n/a 16,700 1,500 1,340 161
Yellowfin sole ............ 220,000 206,000 198,000 176,814 21,186 219,000 206,000 198,000 176,814 21,186
Rock sole ... 241,000 214,000 92,380 82,495 9,885 229,000 204,000 92,000 82,156 9,844
Greenland turbot ....... 2,540 2,060 2,060 1,751 n/a 3,270 2,650 2,650 2,253 n/a
n/a 1,610 1,610 1,369 172 n/a 2,070 2,070 1,760 221
n/a 450 450 383 0 n/a 580 580 493 0
Arrowtooth flounder .. 186,000 152,000 25,000 21,250 2,675 186,000 152,000 25,000 21,250 2,675
Kamchatka flounder .. | BSAI ................... 16,300 12,200 10,000 8,500 0 16,300 12,200 10,000 8,500 0
Flathead sole® .......... 81,500 67,900 22,699 20,270 2,429 80,100 66,700 22,543 20,131 2,412
Other flatfish7 .. 17,800 13,300 3,500 2,975 0 17,800 13,300 4,000 3,400 0
Alaska plaice 67,000 55,200 20,000 17,000 0 60,200 55,800 20,000 17,000 0
Pacific ocean perch .. 41,900 35,100 35,100 30,995 n/a 39,500 33,100 33,100 29,228 n/a
n/a 8,130 8,130 6,911 0 n/a 7,680 7,680 6,528 0
n/a 9,790 9,790 8,742 1,048 n/a 9,240 9,240 8,251 989
n/a 6,980 6,980 6,233 747 n/a 6,590 6,590 5,885 705
n/a 10,200 10,200 9,109 1,091 n/a 9,590 9,590 8,564 1,026
Northern rockfish ...... 12,200 9,850 3,000 2,550 0 12,000 9,320 3,000 2,550 0
Shortraker rockfish .... 493 370 370 315 0 493 370 370 315 0
Rougheye rockfish 8 .. 462 378 378 321 0 524 429 429 365 0
n/a 169 169 144 0 n/a 189 189 161 0
n/a 209 209 178 0 n/a 240 240 204 0
Other rockfish® ......... 1,540 1,159 873 742 0 1,540 1,159 1,159 985 0
n/a 686 400 340 0 n/a 686 686 583 0
n/a 473 473 402 0 n/a 473 473 402 0
Skates .......cccecereeeeuene 45,800 38,800 24,000 20,400 0 44,100 37,300 25,000 21,250 0
Sculpins . 56,400 42,300 5,600 4,760 0 56,400 42,300 5,600 4,760 0
Sharks ....ccceeeveenienns 1,360 1,020 100 85 0 1,360 1,020 100 85 0
SQUIAS ..ovieeae 2,620 1,970 700 595 0 2,620 1,970 700 595 0
OCtopuUSES ....coevennene 3,450 2,590 500 425 0 3,450 2,590 500 425 0
TOTAL eiiveee | vt 4,028,465 | 2,639,317 | 2,000,000 | 1,790,512 197,004 | 4,205,287 | 2,697,498 | 2,000,000 | 1,788,646 196,381

1These amounts apply to the entire BSAlI management area unless otherwise specified. With the exception of pollock, and for the purpose of these harvest speci-
fications, the Bering Sea (BS) subarea includes the Bogoslof District.

2 Except for pollock, the portion of the sablefish TAC allocated to hook-and-line and pot gear, and Amendment 80 species, 15 percent of each TAC is put into a re-
serve. The ITAC for these species is the remainder of the TAC after the subtraction of these reserves. For pollock and Amendment 80 species, ITAC is the non-CDQ
allocation of TAC (see footnotes 3 and 5).

3For the Amendment 80 species (Atka mackerel, flathead sole, rock sole, yellowfin sole, Pacific cod, and Aleutian Islands Pacific ocean perch), 10.7 percent of the
TAC is reserved for use by CDQ participants (see §§679.20(b)(1)(ii)(C) and 679.31). Twenty percent of the sablefish TAC allocated to hook-and-line gear or pot gear,
7.5 percent of the sablefish TAC allocated to trawl gear, and 10.7 percent of the TACs for Bering Sea Greenland turbot and arrowtooth flounder are reserved for use
by CDQ participants (see §679.20(b)(1)(ii)(B) and (D)). Aleutian Islands Greenland turbot, “other flatfish,” Alaska plaice, Bering Sea Pacific ocean perch, northern
rockfish, shortraker rockfish, rougheye rockfish, “other rockfish,” skates, sculpins, sharks, squids, and octopuses are not allocated to the CDQ program.

4Under §679.20(a)(5)(i)(A)(7), the annual BS subarea pollock TAC after subtracting first for the CDQ directed fishing allowance (10 percent) and second for the in-
cidental catch allowance (4.0 percent), is further allocated by sector for a directed pollock fishery as follows: inshore—50 percent; catcher/processor—40 percent; and
motherships—10 percent. Under § 679.20(a)(5)(iii)(B)(2)(/) and (ii), the annual Aleutian Islands subarea pollock TAC, after subtracting first for the CDQ directed fishing
allowance (10 percent) and second for the incidental catch allowance (1,600 mt) is allocated to the Aleut Corporation for a directed pollock fishery.
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5The Pacific cod TAC is reduced by 3 percent from the ABC to account for the State of Alaska’s (State) guideline harvest level in State waters of the Aleutian Is-

lands subarea.

6 “Flathead sole” includes Hippoglossoides elassodon (flathead sole) and Hippoglossoides robustus (Bering flounder).
7*“Other flatfish” includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock sole, yellowfin sole, arrowtooth flounder,
Kamchatka flounder, and Alaska plaice.
8 “Rougheye rockfish” includes Sebastes aleutianus (rougheye) and Sebastes melanostictus (blackspotted).
9 “Other rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, dark rockfish, shortraker rockfish, and

rougheye rockfish.

Note: Regulatory areas and districts are defined at §679.2 (BS=Bering Sea subarea, Al=Aleutian Islands subarea, EAl=Eastern Aleutian Islands district,
CAl=Central Aleutian Islands district, WAI=Western Aleutian Islands district.)

TABLE 1A—COMPARISON OF FINAL 2013 AND 2014 WITH PROPOSED 2013 AND 2014 TOTAL ALLOWABLE CATCH IN THE

BSAI
[Amounts are in metric tons]
: 2013 : 2014
: 1 2013 Final 2013 : 2014 Final 2014 :
Species Area TAC Proposed TAC frol:r:”llﬁgr"gggseed TAC Proposed TAC frol:r:”llﬁgr"gggseed
Pollock ......ccceeueee BS . 1,247,000 1,201,900 45,100 1,247,000 1,201,900 45,100
Al s 19,000 19,000 0 19,000 19,000 0
Bogoslof 100 500 —400 100 500 —400
Pacific cod ............. BSAI 260,000 262,900 —2,900 260,880 262,900 -2,020
Sablefish BS ... 1,580 2,200 —620 1,480 2,200 —720
Al ... 2,140 2,020 120 2,010 2,020 -10
Atka mackerel ....... EAI/BS 16,900 31,700 —14,800 16,500 31,700 —15,200
CAl ........ 7,520 8,883 —1,363 7,379 8,883 —1,504
WAI 1,500 1,500 0 1,500 1,500 0
Yellowfin sole ........ BSAI 198,000 203,900 —5,900 198,000 203,900 —5,900
Rock sole .............. BSAI 92,380 87,000 5,380 92,000 87,000 5,000
Greenland turbot ... | BS ...... 1,610 6,010 —4,400 2,070 6,010 —3,940
Al ... 450 2,020 -1,570 580 2,020 —1,440
Arrowtooth flounder | BSAI 25,000 25,000 0 25,000 25,000 0
Kamchatka floun- BSAI 10,000 17,700 —7,700 10,000 17,700 —7,700
der.

Flathead sole ........ 22,699 34,134 —11,435 22,543 34,134 —11,591
Other flatfish .......... 3,500 3,200 300 4,000 3,200 800
Alaska plaice ......... 20,000 24,000 —4,000 20,000 24,000 —4,000
Pacific ocean perch 8,130 6,540 1,590 7,680 6,540 1,140
9,790 6,440 3,350 9,240 6,440 2,800
6,980 5,710 1,270 6,590 5,710 880
10,200 9,610 590 9,590 9,610 -20
Northern rockfish ... 3,000 4,700 -1,700 3,000 4,700 -1,700
Shortraker rockfish 370 393 —-23 370 393 —-23
Rougheye rockfish 169 241 -72 189 241 —-52
209 258 —-49 240 258 -18
Other rockfish ........ 400 500 —100 686 500 186
473 570 -97 473 570 -97
Skates ....ccccveveens 24,000 24,746 —746 25,000 24,746 254
Sculpins .... 5,600 5,200 400 5,600 5,200 400
Sharks ...... 100 200 —100 100 200 —100
Squids .. 700 425 275 700 425 275
Octopuses ...... 500 900 —400 500 900 —400
TOTAL ........... 2,000,000 2,000,000 0 2,000,000 2,000,000 0

1Bering Sea subarea (BS), Aleutian Islands subarea (Al), Bering Sea and Aleutian Islands

(EAI), Central Aleutian District (CAl), and Western Aleutian District (WAI).

Groundfish Reserves and the Incidental
Catch Allowance (ICA) for Pollock,
Atka Mackerel, Flathead Sole, Rock
Sole, Yellowfin Sole, and Aleutian
Islands Pacific Ocean Perch

Section 679.20(b)(1)(i) requires NMFS
to reserve 15 percent of the TAC for
each target species, except for pollock,
hook-and-line and pot gear allocation of
sablefish, and Amendment 80 species,
in a non-specified reserve. Section
679.20(b)(1)(ii)(B) requires that 20
percent of the hook-and-line and pot
gear allocation of sablefish be set aside
for the fixed-gear sablefish CDQ reserve.
Section 679.20(b)(1)(ii)(D) requires

NMEFS to allocate 7.5 percent of the
traw] gear allocations of sablefish and
10.7 percent of the Bering Sea
Greenland turbot and arrowtooth
flounder TAGs to the respective CDQ
reserves. Under section
679.20(b)(1)(11)(C), NMFS must allocate
10.7 percent of the TAC for Atka
mackerel, Aleutian Islands Pacific ocean
perch, yellowfin sole, rock sole, flathead
sole, and Pacific cod to the CDQ
reserves. Sections 679.20(a)(5)(i)(A) and
679.31(a) also require that 10 percent of
the BSAI pollock TAC be allocated to
the pollock CDQ directed fishing
allowance (DFA). The entire Bogoslof
District pollock TAC is allocated as an

management area (BSAI), Eastern Aleutian District

ICA (see §679.20(a)(5)(ii)). With the
exception of the hook-and-line and pot
gear sablefish CDQ reserve, the
regulations do not further apportion the
CDQ allocations by gear.

Pursuant to § 679.20(a)(5)(1)(A)(1),
NMEFS allocates a pollock ICA of 3
percent of the BS subarea pollock TAC
after subtracting the 10 percent CDQ
reserve. This allowance is based on
NMFS’ examination of the pollock
incidental catch, including the
incidental catch by CDQ vessels, in
target fisheries other than pollock from
1999 through 2012. During this 14-year
period, the pollock incidental catch
ranged from a low of 2.3 percent in 2012
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to a high of 5 percent in 1999, with a
14-year average of 3.2 percent. Pursuant
to § 679.20(a)(5)(iii)(B)(2)(7) and (i),
NMEFS establishes a pollock ICA of
1,600 mt of the Al subarea TAC after
subtracting the 10-percent CDQ DFA.
This allowance is based on NMFS’
examination of the pollock incidental
catch, including the incidental catch by
CDQ vessels, in target fisheries other
than pollock from 2003 through 2012.
During this 10-year period, the
incidental catch of pollock ranged from
a low of 5 percent in 2006 to a high of
10 percent in 2003, with a 10-year
average of 7 percent.

Pursuant to § 679.20(a)(8) and (10),
NMFS allocates ICAs of 5,000 mt of
flathead sole, 10,000 mt of rock sole,

2,000 mt of yellowfin sole, 10 mt of
Western Aleutian District (WAI) Pacific
ocean perch, 75 mt of Central Aleutian
District (CAI) Pacific ocean perch, 200
mt of Eastern Aleutian District (EAI)
Pacific ocean perch, 40 mt of WAI Atka
mackerel, 75 mt of CAI Atka mackerel,
and 1,000 mt of EAI and BS subarea
Atka mackerel TAC after subtracting the
10.7 percent CDQ reserve. These ICA
allowances are based on NMFS’
examination of the incidental catch in
other target fisheries from 2003 through
2012.

The regulations do not designate the
remainder of the non-specified reserve
by species or species group. Any
amount of the reserve may be
apportioned to a target species category

during the year, provided that such
apportionments do not result in
overfishing (see § 679.20(b)(1)(i)). The
Regional Administrator has determined
that the ITACs specified for the species
listed in Table 1 need to be
supplemented from the non-specified
reserve because U.S. fishing vessels
have demonstrated the capacity to catch
the full TAC allocations. Therefore, in
accordance with §679.20(b)(3), NMFS is
apportioning the amounts shown in
Table 2 from the non-specified reserve
to increase the ITAC for shortraker
rockfish, rougheye rockfish, northern
rockfish, Pacific ocean perch, “other
rockfish,” skates, sculpins, sharks, and
octopuses by 15 percent of the TAC in
2013 and 2014.

TABLE 2—FINAL 2013 AND 2014 APPORTIONMENT OF RESERVES TO ITAC CATEGORIES

[Amounts are in metric tons]

: 2013 Reserve 2013 Final 2014 Reserve 2014 Final
Species-area or subarea 2013 ITAC amount ITAC 2014 ITAC amount ITAC

Shortraker rockfish-BSAI .........c.ccccoerueenee. 315 56 370 315 56 370
Rougheye rockfish-EBS/EAI 144 25 169 161 28 189
Rougheye rockfish-CAI/WAI 178 31 209 204 36 240
Northern rockfish-BSAI ........cccoceevreenne 2,550 450 3,000 2,550 450 3,000
Pacific ocean perch-Bering Sea subarea 6,911 1,220 8,130 6,528 1,152 7,680
Other rockfish-Bering Sea subarea ......... 340 60 400 583 103 686
Other rockfish-Aleutian Islands subarea .. 402 71 473 402 71 473
Skates-BSAI .....coceceriieeieee e 20,400 3,600 24,000 21,250 3,750 25,000
Sculpins-BSAI ... 4,760 840 5,600 4,760 840 5,600
Sharks-BSAI .......... 85 15 100 85 15 100
Octopuses-BSAI ... 425 75 500 425 75 500

Total oo 36,508 6,443 42,951 37,262 6,576 43,838

Allocation of Pollock TAC Under the
American Fisheries Act (AFA)

Section 679.20(a)(5)(i)(A) requires that
the BS subarea pollock TAC be
apportioned, after subtracting 10
percent for the CDQ program and 3
percent for the ICA, as a DFA as follows:
50 percent to the inshore sector, 40
percent to the catcher/processor (C/P)
sector, and 10 percent to the mothership
sector. In the BS subarea, 40 percent of
the DFA is allocated to the A season
(January 20—June 10), and 60 percent of
the DFA is allocated to the B season
(June 10-November 1)
(§679.20(a)(5)(1)(A)). The Al-directed
pollock fishery allocation to the Aleut
Corporation is the amount of pollock
remaining in the Al subarea after
subtracting 1,900 mt for the CDQ DFA
(10 percent) and 1,600 mt for the ICA
(§679.20(a)(5)(iii)(B)(2)(i1)). In the AI

subarea, 40 percent of the DFA is
allocated to the A season and the
remainder of the directed pollock
fishery is allocated to the B season.
Table 3 lists these 2013 and 2014
amounts.

Section 679.20(a)(5)(i)(A)(4) also
includes several specific requirements
regarding BS subarea pollock
allocations. First, it requires that 8.5
percent of the pollock allocated to the
C/P sector be available for harvest by
AFA catcher vessels (CVs) with C/P
sector endorsements, unless the
Regional Administrator receives a
cooperative contract that allows the
distribution of harvest among AFA C/Ps
and AFA CVs in a manner agreed to by
all members. Second, AFA C/Ps not
listed in the AFA are limited to
harvesting not more than 0.5 percent of
the pollock allocated to the C/P sector.
Table 4 lists the 2013 and 2014

allocations of pollock TAC. Tables 17
through 22 list the AFA C/P and CV
harvesting sideboard limits. The tables
for the pollock allocations to the BS
subarea inshore pollock cooperatives
and open access sector will be posted on
the Alaska Region Web site at http://
alaskafisheries.noaa.gov.

Table 3 also lists seasonal
apportionments of pollock and harvest
limits within the Steller Sea Lion
Conservation Area (SCA). The harvest
within the SCA, as defined at
§679.22(a)(7)(vii), is limited to no more
than 28 percent of the annual DFA
before 12:00 noon, April 1, as provided
in §679.20(a)(5)(1)(C). The A season
pollock SCA harvest limit will be
apportioned to each sector in proportion
to each sector’s allocated percentage of
the DFA. Table 3 lists these 2013 and
2014 amounts by sector.
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TABLE 3—FINAL 2013 AND 2014 ALLOCATIONS OF POLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND TO THE
CDQ DIRECTED FISHING ALLOWANCES (DFA)1

[Amounts are in metric tons]

2013 A Season! S.2013 B1 2014 A Season S.2014 B1
2013 eason 2014 eason
Area and sector : SCA : SCA
Allocations A SDeFa:on Harvest B Season Allocations A SDeFa:on Harvest B Season
limit2 DFA limit2 DFA
Bering Sea subarea ......... 1,247,000 n/a n/a n/a 1,247,000 n/a n/a n/a
CDQ DFA ..., 124,700 49,880 34,916 74,820 124,700 49,880 34,916 74,820
ICAT s 33,669 n/a n/a n/a 33,669 n/a n/a n/a
AFA Inshore 544,316 217,726 152,408 326,589 544,316 217,726 152,408 326,589
AFA Catcher/Processors 3 435,452 174,181 121,927 261,271 435,452 174,181 121,927 261,271
Catch by C/Ps .....ccoeeeee. 398,439 159,376 n/a 239,063 398,439 159,376 n/a 239,063
Catch by CVs?3 ........... 37,013 14,805 n/a 22,208 37,013 14,805 n/a 22,208
Unlisted C/P Limit4 .... 2,177 871 n/a 1,306 2,177 871 n/a 1,306
AFA Motherships ............. 108,863 43,545 30,482 65,318 108,863 43,545 30,482 65,318
Excessive Harvesting
Limit5 .o 190,510 n/a n/a n/a 190,510 n/a n/a n/a
Excessive Processing
Limit® .o 326,589 n/a n/a n/a 326,589 n/a n/a n/a
Total Bering Sea DFA 1,088,631 435,452 304,817 653,179 1,088,631 435,452 304,817 653,179
Aleutian Islands subarea’ 19,000 n/a n/a n/a 19,000 n/a n/a n/a
CDQ DFA ..... 1,900 760 n/a 1,140 1,900 760 n/a 1,140
ICA e, 1,600 800 n/a 800 1,600 800 n/a 800
Aleut Corporation ............. 15,500 13,360 n/a 2,140 15,500 14,360 n/a 1,140
Bogoslof District ICA7 ...... 100 n/a n/a n/a 100 n/a n/a n/a

1Pursuant to §679.20(a)(5)(i)(A), the BS subarea pollock, after subtracting the CDQ DFA (10 percent) and the ICA (3 percent), is allocated as
a DFA as follows: Inshore sector—50 percent, catcher/processor sector (C/P)—40 percent, and mothership sector—10 percent. In the BS sub-
area, 40 percent of the DFA is allocated to the A season (January 20—June 10) and 60 percent of the DFA is allocated to the B season (June
10—November 1). Pursuant to §679.20(a)(5)(iii)(B)(2)(i) and (ii), the annual Al pollock TAC, after subtracting first for the CDQ directed fishing al-
lowance (10 percent) and second the ICA (1,600 mt), is allocated to the Aleut Corporation for a directed pollock fishery. In the Al subarea, the A
season is allocated 40 percent of the ABC and the B season is allocated the remainder of the directed pollock fishery.

2|n the BS subarea, no more than 28 percent of each sector's annual DFA may be taken from the SCA before April 1.

3 Pursuant to §679.20(a)(5)(i)(A)(4), not less than 8.5 percent of the DFA allocated to listed catcher/processors shall be available for harvest
only by eligible catcher vessels delivering to listed catcher/processors.

4Pursuant to §679.20(a)(5)(i)(A)(4)(iii), the AFA unlisted catcher/processors are limited to harvesting not more than 0.5 percent of the catcher/

processors sector’s allocation of pollock.

5Pursuant to §679.20(a)(5)(i)(A)(6), NMFS establishes an excessive harvesting share limit equal to 17.5 percent of the sum of the non-CDQ

pollock DFAs.

6 Pursuant to §679.20(a)(5)(i)(A)(7), NMFS establishes an excessive processing share limit equal to 30.0 percent of the sum of the non-CDQ

pollock DFAs.

7The Bogoslof District is closed by the final harvest specifications to directed fishing for pollock. The amounts specified are for ICA only and

are not apportioned by season or sector.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Allocation of the Atka Mackerel TACs

Section 679.20(a)(8) allocates the Atka
mackerel TACs to the Amendment 80
and BSAI trawl limited access sectors,
after subtracting the CDQ reserves, jig
gear allocation, and ICAs for the BSAI
trawl limited access sector and non-
trawl gear sector (Table 4). The process
for allocating the ITAC for Atka
mackerel to the Amendment 80 and
BSAI trawl limited access sectors is
listed in Table 33 to part 679 and in
§679.91. Pursuant to § 679.20(a)(8)(i),
up to 2 percent of the EAI and the BS
subarea Atka mackerel ITAC may be
allocated to the jig gear sector.
Allocation is recommended annually by
the Council based on several criteria,
including the anticipated harvest
capacity of the jig gear fleet. The
Council recommended, and NMFS
approves, a 0.5 percent allocation of the
Atka mackerel ITAC in the EAI and BS
subarea to the jig gear sector in 2013 and

2014. This percentage is applied to the
Atka mackerel TAC after subtracting the
CDQ reserve and the ICA.

Section 679.20(a)(8)(i1)(C)(3) limits
the annual Atka mackerel TAC for Area
542 (the CAI) to no more than 47
percent of the Area 542 ABC. Section
679.7(a)(19) prohibits retention of Atka
mackerel in Area 543 (the WAI), and the
TAC is set to account for discards in
other fisheries. Section
679.20(a)(8)(ii)(A) apportions the Atka
mackerel TAC into two equal seasonal
allowances. Section 679.23(e)(3) sets the
first seasonal allowance for directed
fishing with trawl gear from January 20
through June 10 (A season), and the
second seasonal allowance from June 10
through November 1 (B season). Section
679.23(e)(4)(iii) applies Atka mackerel
seasons to CDQ Atka mackerel fishing.
The ICA and jig gear allocations are not
apportioned by season.

Sections 679.20(a)(8)(ii)(C)(1)(1) and
(i) require the Amendment 80

cooperatives and CDQ groups to limit
harvest to 10 percent of their Central
Aleutian District Atka mackerel
allocation equally divided between the
A and B seasons, within waters 10 nm
to 20 nm of Gramp Rock and Tag Island,
as described on Table 12 to part 679.
Vessels not fishing under the authority
of an Amendment 80 cooperative quota
or CDQ allocation are prohibited from
conducting directed fishing for Atka
mackerel inside Steller sea lion critical
habitat in the Central Aleutian District.

Table 4 lists these 2013 and 2014 Atka
mackerel season and area allowances, as
well as the sector allocations. The 2014
allocations for Atka mackerel between
Amendment 80 cooperatives and the
Amendment 80 limited access sector
will not be known until eligible
participants apply for participation in
the program by November 1, 2013.
NMFS will post 2014 Amendment 80
allocations when they become available
in December 2013.
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TABLE 4—FINAL 2013 AND 2014 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL
CATCH ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC

[Amounts are in metric tons]

2013 allocation by area 2014 allocation by area

Sector? Season 234 E@ﬂﬁ;ﬂ Central ® Western Elaeitﬁéﬂ Central Western

District/ AIt_aut[an AIt_aut[an District/ AIt_aut[an AIt_aut[an

Bering Sea District District Bering Sea District District
TAC s V£ 16,900 7,520 1,500 16,500 7,379 1,500
1,808 805 161 1,766 790 161
904 402 80 883 395 80
n/a 40 n/a n/a 39 n/a
904 402 80 883 395 80
n/a 40 n/a n/a 39 n/a
1,000 75 40 1,000 75 40
.............................................. 70 0 0 69 0 0
............ 1,402 664 0 1,367 651 0
701 332 0 683 326 0
701 332 0 683 326 0
Amendment 80 sectors ............... 12,619 5,976 1,300 12,299 5,863 1,300
6,310 2,988 650 6,150 2,932 650
6,310 2,988 650 6,150 2,932 650
Alaska Groundfish Cooperative 7 7,271 3,563 783 n/a n/a n/a
3,636 1,782 392 n/a n/a n/a
n/a 178 n/a n/a n/a n/a
3,636 1,782 392 n/a n/a n/a
n/a 178 n/a n/a n/a n/a
Alaska Seafood Cooperative 7 ..... 5,348 2,414 517 n/a n/a n/a
2,674 1,207 259 n/a n/a n/a
n/a 121 n/a n/a n/a n/a
2,674 1,207 259 n/a n/a n/a
Critical Habitat5 ..... n/a 121 n/a n/a n/a n/a

1Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtracting the CDQ reserves, jig gear allocation, and ICAs to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ participants (see
§§679.20(b)(1)(ii)(C) and 679.31).

2 Regulations at §§679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery.

3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.

4 Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season from January 20 to June 10 and the B
season from June 10 to November 1.

5 Section 679.20(a)(8)(ii)(C) requires the TAC in area 542 shall be no more than 47% of ABC, and Atka mackerel harvests for Amendment 80
cooperatives and CDQ groups within waters 10 nm to 20 nm of Gramp Rock and Tag Island, as described Table 12 to part 679, in Area 542 are
limited to no more than 10 percent of the Amendment 80 cooperative Atka mackerel allocation or 10 percent of the CDQ Atka mackerel alloca-
tion.

6 Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated to jig gear
after subtracting the CDQ reserve and ICA. The amount of this allocation is 0.5 percent. The jig gear allocation is not apportioned by season.

7The 2014 allocations for Atka mackerel between Amendment 80 cooperatives and the Amendment 80 limited access sector will not be known
until eligible participants apply for participation in the program by November 1, 2013. NMFS will post 2014 Amendment 80 allocations when they
become available in December 2013.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Allocation of the Pacific Cod ITAC the hook-and-line and pot sectors. For
2013 and 2014, the Regional
Administrator establishes an ICA of 500
mt based on anticipated incidental catch

by these sectors in other fisheries.

The ITAC allocation of Pacific cod to
the Amendment 80 sector is established
in Table 33 to part 679 and §679.91.
The 2014 allocations for Amendment 80
species between Amendment 80
cooperatives and the Amendment 80
limited access sector will not be known
until eligible participants apply for
participation in the program by
November 1, 2013. NMFS will post 2014
Amendment 80 allocations when they
become available in December 2013.

The Pacific cod ITAC is apportioned
into seasonal allowances to disperse the

Pacific cod fisheries over the fishing
year (see §§679.20(a)(7) and
679.23(e)(5)). In accordance with
§679.20(a)(7)(iv)(B) and (C), any unused
portion of a seasonal Pacific cod
allowance will become available at the
beginning of the next seasonal
allowance.

The CDQ and non-CDQ season
allowances by gear based on the 2013
and 2014 Pacific cod TACs are listed in
Tables 5 and 6, and are based on the
sector allocation percentages of Pacific
cod set forth at §§679.20(a)(7)(1)(B) and
679.20(a)(7)(iv)(A); and the seasonal
allowances of Pacific cod set forth at
§679.23(e)(5).

Section 679.7(a)(19) prohibits
retaining Pacific cod in Area 543, and

Sections 679.20(a)(7)(i) and (ii)
allocate the Pacific cod TAC in the
BSAL, after subtracting 10.7 percent for
the CDQ reserve, as follows: 1.4 percent
to vessels using jig gear; 2.0 percent to
hook-and-line and pot CVs less than 60
ft (18.3 m) length overall (LOA); 0.2
percent to hook-and-line CVs greater
than or equal to 60 ft (18.3 m) LOA; 48.7
percent to hook-and-line C/P; 8.4
percent to pot CVs greater than or equal
to 60 ft (18.3 m) LOA; 1.5 percent to pot
C/Ps; 2.3 percent to AFA trawl C/Ps;
13.4 percent to non-AFA trawl C/Ps;
and 22.1 percent to trawl CVs. The ICA
for the hook-and-line and pot sectors
will be deducted from the aggregate
portion of Pacific cod TAC allocated to
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§679.7(a)(23) prohibits directed fishing
for Pacific cod with hook-and-line, pot,
or jig gear in the Aleutian Islands

31.

subarea November 1 through December

TABLE 5—FINAL 2013 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI PACIFIC Cob TAC

[Amounts are in metric tons]

2013 Share 2013 Seasonal apportionment
Gear sector Percent of gear Z%L%tgh?gglm PP
sector total Seasons Amount
Total TAC e 100 260,000 nfa | nfa .ccooeeveeeeeeeeeeeee n/a
CDQ ..o 10.7 27,820 n/a | see §679.20(a)(7)(i)(B) ...... n/a
Total hook-and-line/pot gear ... 60.8 141,165 n/a | Nfa .o n/a
Hook-and-line/pot ICA™ ........... n/a 500 n/a | see §679.20(a)(7)(ii)(B) ..... n/a
Hook-and-line/pot sub-total ........... n/a 140,665 nfa|nfa ... n/a
Hook-and-line catcher/processor ........ccccvvveieeneneiieennns 48.7 n/a 112,671 | Jan 1—Jun 10 57,462
Jun 10-Dec 31 ... 55,209
Hook-and-line catcher vessel > 60 ft LOA ...................... 0.2 n/a 463 | Jan 1-Jun 10 236
Jun 10-Dec 31 .... 227
Pot catcher/proCessor ........ccoceeiieiiienie et 1.5 n/a 3,470 | Jan 1—Jun 10 1,770
Sept 1-Dec 31 . 1,700
Pot catcher vessel > 60 ft LOA ........ccooivievenecieneeee 8.4 n/a 19,434 | Jan 1-Jun 10 9,911
Sept 1-Dec 31 . 9,523
Catcher vessel < 60 ft LOA using hook-and-line or pot 2 n/a 4,627 | N/A oot n/a
gear.
Trawl catcher vessel ..., 221 51,312 n/a | Jan 20-Apr 1 37,971
Apr 1-Jun 10 ... 5,644
Jun 10-Nov 1 .. 7,697
AFA trawl catcher/proCessor .........ccouvererienereeneereennens 23 5,340 n/a | Jan 20-Apr 1 ... 4,005
Apr 1- Jun 10 ... 1,335
Jun 10-Nov 1 .. 0
AmendmeNnt 80 .......ccooiiiiiiiiee s 13.4 31,112 n/a | Jan 20-Apr 1 ... 23,334
Apr 1- Jun 10 ... 7,778
Jun 10-Nov 1 .. 0
Alaska Groundfish Cooperative ...........ccocevveenierieennene n/a n/a 5,793 | Jan 20-Apr 1 ... 4,345
Apr 1- Jun 10 ... 1,448
Jun 10-Nov 1 .. 0
Alaska Seafood Cooperative .........cceeeevereeieereeceenennens n/a n/a 25,319 | Jan 20-Apr 1 ... 18,989
Apr 1-Jun 10 ... 6,330
Jun 10-Nov 1 0
JI0 et 1.4 3,251 n/a | Jan 1-Apr 30 ......cccceeeurnen. 1,950
Apr 30-Aug 31 650
Aug 31-Dec 31 650

1The ICA for the hook-and-line and pot sectors will be deducted from the aggregate portion of Pacific cod TAC allocated to the hook-and-line
and pot sectors. The Regional Administrator approves an ICA of 500 mt for 2013 based on anticipated incidental catch in these fisheries.
Note: Seasonal or sector apportionments may not total precisely due to rounding.

TABLE 6—FINAL 2014 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI PACIFIc Cob TAC

[Amounts are in metric tons]

2014 Share 2014 Seasonal apportionment 2
Gear sector Percent of gear Zgéitgrhfg&Of PP
sector total Dates Amount
Total TAC ..t 100 260,880 N/a | N/a .eoeeiciieeee e n/a
CDQ .o 10.7 27,914 n/a | see §679.20(a)(7)(i)(B) ...... n/a
Total hook-and-line/pot gear ... 60.8 141,643 N/a | N/a .o n/a
Hook-and-line/pot ICA™ ........... n/a 500 n/a | see §679.20(a)(7)(ii)(B) ..... n/a
Hook-and-line/pot sub-total n/a 141,143 N/a | N/a oo n/a
Hook-and-line catcher/processor ..........cccoveeieenieeeieennns 48.7 n/a 113,054 | Jan 1—Jun 10 ....cccooiiieennes 57,657
Jun 10-Dec 31 ........c.c..e. 55,396
Hook-and-line catcher vessel > 60 ft LOA ..........ccoeeeeee. 0.2 n/a 464 | Jan 1-Jun 10 237
Jun 10-Dec 31 .... 228
Pot catcher/proCessor .........cccviieeneieenenieneeeese e 1.5 n/a 3,482 | Jan 1-Jun 10 1,776
Sept 1-Dec 31 ...cccveeeneee. 1,706
Pot catcher vessel > 60 ft LOA ........cccocvvieeeeeiiiciieeeeen, 8.4 n/a 19,500 | Jan 1—Jun 10 9,945
Sept 1-Dec 31 . 9,555
Catcher vessel < 60 ft LOA using hook-and-line or pot 2 n/a 4,643 | N/A cceiiiiiee e n/a
gear.
Trawl catcher vessel ..., 221 51,485 n/a | Jan 20-Apr 1 ....ccccvveeiens 38,099
Apr 1-Jun 10 5,663
Jun 10-Nov 1 .. 7,723
AFA trawl catCher/processor ........cccccouevrveenienieeneeanee 2.3 5,358 n/a | Jan 20-Apr 1 ... 4,019
Apr 1=Jun 10 1,340
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TABLE 6—FINAL 2014 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI PAcIFic Cob TAC—Continued

[Amounts are in metric tons]

2014 Share 2014 Seasonal apportionment?2
Gear sector Percent of gear Zggtgrhgglc’f PP
sector total Dates Amount
Jun 10-Nov 1 0
AmendmENt 80 .......cooviiiiiiiiee e 13.4 31,217 n/a | Jan 20-Apr 1 ... 23,413
Apr 1-Jun 10 ... 7,804
Jun 10-Nov 1 0
Amendment 80 limited access? ..........ccccoovivieniiiiiennnnn. n/a n/a see footnote 2 | Jan 20-Apr 1 75%
Apr 1- Jun 10 ... 25%
Jun 10-Nov 1 .. 0
Amendment 80 cooperatives? ..........cccccvvevrneeniieeneennen. n/a n/a see footnote 2 | Jan 20-Apr 1 ... 75%
Apr 1=Jun 10 ... 25%
Jun 10-Nov 1 .. 0
JIG s 1.4 3,262 n/a | Jan 1-Apr 30 1,957
Apr 30—Aug 31 652
Aug 31-Dec 31 ..o 652

1The ICA for the hook-and-line and pot sectors will be deducted from the aggregate portion of Pacific cod TAC allocated to the hook-and-line
and pot sectors. The Regional Administrator approves an ICA of 500 mt for 2014 based on anticipated incidental catch in these fisheries.

2The 2014 allocations for Amendment 80 species between Amendment 80 cooperatives and the Amendment 80 limited access sector will not
be known until eligible participants apply for participation in the program by November 1, 2013. NMFS will post 2014 Amendment 80 allocations

when they become available in December 2013

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Sablefish Gear Allocation

Sections 679.20(a)(4)(iii) and (iv)
require that sablefish TAC for the BS
and Al subareas be allocated between
trawl and hook-and-line or pot gear
sectors. Gear allocations of the TAC for
the BS subarea are 50 percent for trawl
gear and 50 percent for hook-and-line or
pot gear. Gear allocations of the TACs
for the Al subarea are 25 percent for
trawl gear and 75 percent for hook-and-
line or pot gear. Section
679.20(b)(1)(ii)(B) requires NMFS to

apportion 20 percent of the hook-and-
line and pot gear allocation of sablefish
to the CDQ reserve. Additionally,
§679.20(b)(1)(i1)(D) requires that 7.5
percent of the trawl gear allocation of
sablefish from the nonspecified
reserves, established under
§679.20(b)(1)(i), be assigned to the CDQ
reserve. The Council recommended that
only trawl sablefish TAC be established
biennially. The harvest specifications
for the hook-and-line gear and pot gear
sablefish Individual Fishing Quota (IFQ)
fisheries will be limited to the 2013

fishing year to ensure those fisheries are
conducted concurrently with the halibut
IFQ fishery. Concurrent sablefish and
halibut IFQ fisheries will reduce the
potential for discards of halibut and
sablefish in those fisheries. The
sablefish IFQ fisheries will remain
closed at the beginning of each fishing
year until the final harvest
specifications for the sablefish IFQ
fisheries are in effect. Table 7 lists the
2013 and 2014 gear allocations of the
sablefish TAC and CDQ reserve
amounts.

TABLE 7—FINAL 2013 AND 2014 GEAR SHARES AND CDQ RESERVE OF BSAI SABLEFISH TACS

[Amounts are in metric tons]

Subarea and 2013 Share of 2013 CDQ 2014 Share of 2014 CDQ
gear Percent of TAC TAC 2013 ITAC Reserve TAC 2014 ITAC Reserve
Bering Sea
Trawl 1 ..... 50 790 672 59 740 629 56
Hook-and-
line/pot
gear? ... 50 790 632 158 n/a n/a n/a
Total 100 1,580 1,304 217 740 629 56
Aleutian Is-
lands
Trawl1 ..... 25 535 455 40 503 428 38
Hook-and-
line/pot
gear?2 ... 75 1,605 1,284 321 n/a n/a n/a
Total 100 2,140 1,739 361 503 428 38

1 Except for the sablefish hook-and-line or pot gear allocation, 15 percent of TAC is apportioned to the reserve. The ITAC is the remainder of

the TAC after the subtracting these reserves.

2For the portion of the sablefish TAC allocated to vessels using hook-and-line or pot gear, 20 percent of the allocated TAC is reserved for use
by CDQ participants. The Council recommended that specifications for the hook-and-line gear sablefish IFQ fisheries be limited to one year.
Note: Sector apportionments may not total precisely due to rounding.
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Allocation of the AI Pacific Ocean
Perch, and BSAI Flathead Sole, Rock
Sole, and Yellowfin Sole TACs

Sections 679.20(a)(10)(i) and (ii)
require that NMFS allocate Al Pacific
ocean perch, and BSAI flathead sole,
rock sole, and yellowfin sole TAC
between the Amendment 80 sector and
BSAI trawl limited access sector, after
subtracting 10.7 percent for the CDQ

reserve and an ICA for the BSAI trawl
limited access sector and vessels using
non-trawl gear. The allocation of the
ITAG for Al Pacific ocean perch, and
BSALI flathead sole, rock sole, and
yellowfin sole to the Amendment 80
sector is established in accordance with
Tables 33 and 34 to part 679 and
§679.91.

The 2014 allocations for Amendment
80 species between Amendment 80

cooperatives and the Amendment 80
limited access sector will not be known
until eligible participants apply for
participation in the program by
November 1, 2013. NMFS will publish
2014 Amendment 80 allocations when
they become available in December
2013. Tables 8 and 9 list the 2013 and
2014 allocations of the AI Pacific ocean
perch, and BSALI flathead sole, rock sole,
and yellowfin sole TACs.

TABLE 8—FINAL 2013 COMMUNITY DEVELOPMENT QUOTA (CDQ) RESERVES, INCIDENTAL CATCH AMOUNTS (ICAS), AND
AMENDMENT 80 ALLOCATIONS OF THE ALEUTIAN ISLANDS PACIFIC OCEAN PERCH, AND BSAI FLATHEAD SOLE, ROCK

SOLE, AND YELLOWFIN SOLE TAC

[Amounts are in metric tons]

Pacific ocean perch Flathead sole Rock sole Yellowfin sole
Sector .
Eastern Aleu- | Central Aleutian Western
tian District District Aleutian District BSAl BSAl BSAl

TAC e 9,790 6,980 10,200 22,699 92,380 198,000
1,048 747 1,091 2,429 9,885 21,186

200 75 10 5,000 10,000 2,000

854 616 182 0 0 34,868

Amendment 80 ........cccoeceerieeiieene 7,688 5,542 8,917 15,270 72,495 139,946
Alaska Groundfish Cooperative ... 4,077 2,939 4,728 2,982 20,348 59,403
Alaska Seafood Cooperative ....... 3,612 2,604 4,189 12,288 52,147 80,543

Note: Sector apportionments may not total precisely due to rounding.

TABLE 9—FINAL 2013 COMMUNITY DEVELOPMENT QUOTA (CDQ) RESERVES, INCIDENTAL CATCH AMOUNTS (ICAS), AND
AMENDMENT 80 ALLOCATIONS OF THE ALEUTIAN ISLANDS PACIFIC OCEAN PERCH, AND BSAI FLATHEAD SOLE, ROCK

SOLE, AND YELLOWFIN SOLE TAC

[Amounts are in metric tons]

Pacific ocean perch Flathead sole Rock sole Yellowfin sole
Sector .
Eastern Aleu- | Central Aleutian | Western Aleu-
tian District District tian District BSAI BSAI BSAI

9,240 6,590 9,590 22,543 92,000 198,000

989 705 1,026 2,412 9,844 21,186

200 75 10 5,000 10,000 2,000

805 581 171 0 0 34,868

Amendment 8071 .........cccoeeiiieens 7,246 5,229 8,383 15,131 72,156 139,946

1The 2014 allocations for Amendment 80 species between Amendment 80 cooperatives and the Amendment 80 limited access sector will not
be known until eligible participants apply for participation in the program by November 1, 2013. NMFS will publish 2014 Amendment 80 alloca-
tions when they become available in December 2013.

Note: Sector apportionments may not total precisely due to rounding.

Allocation of PSC Limits for Halibut,
Salmon, Crab, and Herring

Section 679.21(e) sets forth the BSAI
PSC limits. Pursuant to § 679.21(e)(1)(iv)
and (e)(2), the 2013 and 2014 BSAI
halibut mortality limits are 3,675 mt for
trawl fisheries and 900 mt for the non-
trawl fisheries. Sections
679.21(e)(3)(1)(A)(2) and
679.21(e)(4)(i)(A) allocate 326 mt of the
trawl halibut mortality limit and 7.5
percent, or 67 mt, of the non-trawl
halibut mortality limit as the PSQ
reserve for use by the groundfish CDQ
program.

Section 679.21(e)(4)(i) authorizes
apportioning the non-trawl halibut PSC
limit into PSC bycatch allowances

among six fishery categories. Tables 11
and 12 list the fishery bycatch
allowances for the trawl fisheries, and
Table 13 lists the fishery bycatch
allowances for the non-trawl fisheries.

Pursuant to section 3.6 of the FMP,
the Council recommends, and NMFS
agrees, that certain specified non-trawl
fisheries be exempt from the halibut
PSC limit. As in past years, after
consulting with the Council, NMFS
exempts pot gear, jig gear, and the
sablefish IFQ hook-and-line gear fishery
categories from halibut bycatch
restrictions for the following reasons: (1)
The pot gear fisheries have low halibut
bycatch mortality; (2) NMFS estimates
halibut mortality for the jig gear fleet to

be negligible because of the small size
of the fishery and the selectivity of the
gear; and (3) the sablefish and halibut
IFQ fisheries have low halibut bycatch
mortality because the IFQ program
requires legal-size halibut to be retained
by vessels using hook-and-line gear if a
halibut IFQ permit holder or a hired
master is aboard and is holding unused
halibut IFQ (subpart D of 50 CFR part
679). In 2012, total groundfish catch for
the pot gear fishery in the BSAI was
approximately 31,735 mt, with an
associated halibut bycatch mortality of
about 6 mt.

The 2012 jig gear fishery harvested
about 108 mt of groundfish. Most
vessels in the jig gear fleet are less than
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60 ft (18.3 m) LOA and thus are exempt
from observer coverage requirements.
As aresult, observer data are not
available on halibut bycatch in the jig
gear fishery. However, as mentioned
above, NMFS estimates the jig gear
sector will have a negligible amount of
halibut bycatch mortality because of the
selective nature of jig gear and the low
mortality rate of halibut caught with jig
gear and released.

Section 679.21(f)(2) annually allocates
portions of either 47,591 or 60,000
Chinook salmon PSC among the AFA
sectors, depending on past catch
performance and on whether Chinook
salmon bycatch incentive plan
agreements are formed. If an AFA sector
participates in an approved Chinook
salmon bycatch incentive plan
agreement, then NMFS will allocate a
portion of the 60,000 PSC limit to that
sector as specified in
§679.21(f)(3)(iii)(A). If no Chinook
salmon bycatch incentive plan
agreement is approved, or if the sector
has exceeded its performance standard
under § 679.21(f)(6), then NMFS will
allocate a portion of the 47,591 Chinook
salmon PSC limit to that sector, as
specified in § 679.21(f)(3)(iii)(B). In
2013, the Chinook salmon PSC limit is
60,000 and the AFA sector Chinook
salmon allocations are seasonally
allocated with 70 percent of the
allocation for the A season pollock
fishery, and 30 percent of the allocation
for the B season pollock fishery as stated
in § 679.21(f)(3)(iii)(A). The basis for
these PSC limits is described in detail
in the final rule implementing
management measures for Amendment
91 (75 FR 53026, August 30, 2010).
NMFS publishes the approved Chinook
salmon bycatch incentive plan
agreements, 2013 allocations and
reports at: http://
alaskafisheries.noaa.gov/
sustainablefisheries/bycatch/
default.htm.

Section 679.21(e)(1)(viii) specifies 700
fish as the 2013 and 2014 Chinook
salmon PSC limit for the AI subarea
pollock fishery. Section
679.21(e)(3)(1)(A)(3)(1), allocates 7.5
percent, or 53 Chinook salmon, to the AI
subarea PSQ for the CDQ program, and
allocates the remaining 647 Chinook
salmon to the non-CDQ fisheries.

Section 679.21(e)(1)(vii) specifies
42,000 fish as the 2013 and 2014 non-
Chinook salmon PSC limit in the
Catcher Vessel Operational Area
(CVOA). Section 679.21(e)(3)(1)(A)(3)(i1)
allocates 10.7 percent, or 4,494 non-
Chinook salmon in the CVOA as the
PSQ for the CDQ program, and allocates
the remaining 37,506 non-Chinook

salmon in the CVOA as the PSC limit for
the non-CDQ fisheries.

PSC limits for crab and herring are
specified annually based on abundance
and spawning biomass. Section
679.21(e)(3)(i1)(A)(1) allocates 10.7
percent from each trawl gear PSC limit
specified for crab as a PSQ reserve for
use by the groundfish CDQ program.

Based on the 2012 survey data, the
red king crab mature female abundance
is estimated at 21.1 million red king
crabs, and the effective spawning
biomass is estimated at 44.2 million 1b
(20,049 mt). Based on the criteria set out
at §679.21(e)(1)(i), the 2013 and 2014
PSC limit of red king crab in Zone 1 for
trawl gear is 97,000 animals. This limit
derives from the mature female
abundance of more than 8.4 million
king crab and the effective spawning
biomass estimate of less than 55 million
Ib (24,948 mt).

Section 679.21(e)(3)(ii)(B)(2)
establishes criteria under which NMFS
must specify an annual red king crab
bycatch limit for the Red King Crab
Savings Subarea (RKCSS). The
regulations limit the RKCSS red king
crab bycatch limit to 25 percent of the
red king crab PSC limit, based on the
need to optimize the groundfish harvest
relative to red king crab bycatch. In
December 2012, the Council
recommended that the red king crab
bycatch limit be equal to 25 percent of
the red king crab PSC limit within the
RKCSS (Table 8b). NMFS concurs with
the Council’s recommendation.

Based on 2012 survey data, Tanner
crab (Chionoecetes bairdi) abundance is
estimated at 711 million animals.
Pursuant to criteria set out at
§679.21(e)(1)(ii), the calculated 2013
and 2014 C. bairdi crab PSC limit for
trawl gear is 980,000 animals in Zone 1
and 2,970,000 animals in Zone 2. These
limits derive from the C. bairdi crab
abundance estimate being in excess of
the 400 million animals for both the
Zone 1 and Zone 2 allocations.

Pursuant to § 679.21(e)(1)(iii), the PSC
limit for snow crab (C. opilio) is based
on total abundance as indicated by the
NMFS annual bottom trawl survey. The
C. opilio crab PSC limit is set at 0.1133
percent of the BS abundance index
minus 150,000 crab. Based on the 2012
survey estimate of 9.401 billion animals,
the calculated C. opilio crab PSC limit
is 10,501,333 animals.

Pursuant to §679.21(e)(1)(v), the PSC
limit of Pacific herring caught while
conducting any trawl operation for BSAI
groundfish is 1 percent of the annual
eastern BS herring biomass. The best
estimate of 2013 and 2014 herring
biomass is 264,802 mt. This amount was

derived using 2012 survey data and an
age-structured biomass projection model
developed by the Alaska Department of
Fish and Game. Therefore, the herring
PSC limit for 2013 and 2014 is 2,648 mt
for all trawl] gear as listed in Tables 10
and 11.

Section 679.21(e)(3)(A) requires PSQ
reserves to be subtracted from the total
trawl PSC limits. The amounts of 2012
PSC limits assigned to the Amendment
80 and BSAI trawl limited access sectors
are specified in Table 35 to part 679.
The resulting allocation of PSC limit to
CDQ PSQ, the Amendment 80 sector,
and the BSAI trawl limited access
fisheries are listed in Table 10. Pursuant
to §679.21(e)(1)(iv) and §679.91(d)
through (f), crab and halibut trawl PSC
limits assigned to the Amendment 80
sector are then further allocated to
Amendment 80 cooperatives as PSC
cooperative quota as listed in Table 14.
PSC cooperative quota assigned to
Amendment 80 cooperatives is not
allocated to specific fishery categories.
In 2013, there are no vessels in the
Amendment 80 limited access sector.
The 2014 PSC allocations between
Amendment 80 cooperatives and the
Amendment 80 limited access sector
will not be known until eligible
participants apply for participation in
the program by November 1, 2013.
Section 679.21(e)(3)(i)(B) requires
NMFS to apportion each trawl PSC limit
not assigned to Amendment 80
cooperatives into PSC bycatch
allowances for seven specified fishery
categories.

Section 679.21(e)(5) authorizes
NMEFS, after consulting with the
Council, to establish seasonal
apportionments of PSC amounts for the
BSAI trawl limited access and
Amendment 80 limited access sectors in
order to maximize the ability of the fleet
to harvest the available groundfish TAC
and to minimize bycatch. The factors to
be considered are: (1) Seasonal
distribution of prohibited species; (2)
seasonal distribution of target
groundfish species; (3) PSC bycatch
needs on a seasonal basis relevant to
prohibited species biomass; (4) expected
variations in bycatch rates throughout
the year; (5) expected start of fishing
effort; and (6) economic effects of
seasonal PSC apportionments on
industry sectors. The Council
recommended and NMFS approves the
seasonal PSC apportionments in Tables
12 and 13 to maximize harvest among
gear types, fisheries, and seasons while
minimizing bycatch of PSC based on the
above criteria.


http://alaskafisheries.noaa.gov/sustainablefisheries/bycatch/default.htm
http://alaskafisheries.noaa.gov/sustainablefisheries/bycatch/default.htm
http://alaskafisheries.noaa.gov/sustainablefisheries/bycatch/default.htm
http://alaskafisheries.noaa.gov/sustainablefisheries/bycatch/default.htm
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TABLE 10—FINAL 2013 AND 2014 APPORTIONMENT OF PROHIBITED SPECIES CATCH ALLOWANCES TO NON-TRAWL GEAR,
THE CDQ PROGRAM, AMENDMENT 80, AND THE BSAI TRAWL LIMITED ACCESS SECTORS

Non-trawl PSC Trawl PSC BSAI trawl
PSC species and area’ Total g‘gg'”a""' remaining after TOtSIStéaWI remaining after Cf,eDSCér':eSS /-grgesréc(i:rtr;?gt limited access
CDQ PSQ2 CDQ PSQ2 fishery
Halibut mortality (mt)

BSAl ..o, 900 832 3,675 3,349 393 2,325 875
Herring (mt) BSAI ........ n/a n/a 2,648 n/a n/a n/a n/a
Red king crab (animals)

Zone 1 .ocovevceneee n/a n/a 97,000 86,621 10,379 43,293 26,489
C. opilio (animals)

COBLZ ......cccovvrne. n/a n/a 10,501,333 9,377,690 1,123,643 4,609,135 3,013,990
C. bairdi crab (animals)

Zone 1 .ocvvecineene n/a n/a 980,000 875,140 104,860 368,521 411,228
C. bairdi crab (animals)

Z0NE 2 oo n/a n/a 2,970,000 2,652,210 317,790 627,778 1,241,500

1 Refer to §679.2 for definitions of zones.

2 Section 679.21(e)(3)(i)(A)(2) allocates 326 mt of the trawl halibut mortality limit and § 679.21(e)(4)(i)(A) allocates 7.5 percent, or 67 mt, of the
non-trawl halibut mortality limit as the PSQ reserve for use by the groundfish CDQ program. The PSQ reserve for crab species is 10.7 percent of

each crab PSC limit.

3The Amendment 80 program reduced apportionment of the trawl PSC limits by 150 mt for halibut mortality and 20 percent for crab. These re-

ductions are not apportioned to other gear types or sectors.
Note: Sector apportionments may not total precisely due to rounding.

TABLE 11—FINAL 2013 AND 2014 HERRING AND RED KING CRAB SAVINGS SUBAREA PROHIBITED SPECIES CATCH
ALLOWANCES FOR ALL TRAWL SECTORS

Fishery Categories

Herring (mt) BSAI

Red king crab (animals)
Zone 1

=] 10 T =To [ SRR

Rock sole/flathead sole/other flatfish 1
Turbot/arrowtooth/sablefish 2

0T 14 S
[ T o3 oo Lo [P SPPPPPRRRRUPROY

Midwater trawl pollock
Pollock/Atka mackerel/other species34 .........ccccoevvrineens
Red king crab savings subarea non-pelagic trawl gear>5 ..

LI ] €= U (= N1 TSR

2,648

n/a
n/a
n/a
n/a
n/a
n/a
n/a
24,250
97,000

1“Other flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited species), arrowtooth flounder, flathead sole,

Greenland turbot, Kamchatka flounder, rock sole, and yellowfin sole.
2“Arrowtooth flounder” for PSC monitoring includes Kamchatka flounder.

3 Pollock other than pelagic trawl pollock, Atka mackerel, and “other species” fishery category.
4“Other species” for PSC monitoring includes skates, sculpins, sharks, squids, and octopuses.
5|n December 2012 the Council recommended that the red king crab bycatch limit for non-pelagic trawl fisheries within the RKCSS be limited

to 25 percent of the red king crab PSC allowance (see §679.21(e)(3)(ii)(B)(2)).
Note: Species apportionments may not total precisely due to rounding.

TABLE 12—FINAL 2013 AND 2014 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL LIMITED ACCESS

SECTOR
Prohibited species and area
BSAI trawl limited access fisheries Halibut mortality Red king crab C. opilio (ani- C. bairdi (animals)
(mt) BSAI (animals) Zone 1 mals) COBLZ Zone 1 Zone 2
Yellowfin SOIe ......ccovrueeiiiieieceeeceee e 167 23,338 2,840,175 346,228 1,185,500
Rock sole/flathead sole/other flatfish2 ............. 0 0 0 0 0
Turbot/arrowtooth/sablefish3 .............ccccccceee. 0 0 0 0 0
Rockfish April 15-December 31 . . 5 0 4,828 0 1,000
Pacific Cod .......ccoviiiiiiiee e 453 2,954 120,705 60,000 50,000
Pollock/Atka mackerel/other species4 ............. 250 197 48,282 5,000 5,000
Total BSAI trawl limited access PSC ....... 875 26,489 3,013,990 411,228 1,241,500

1 Refer to §679.2 for definitions of areas.

2%“Other flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock

sole, yellowfin sole, Kamchatka flounder, and arrowtooth flounder.
3 Arrowtooth flounder for PSC monitoring includes Kamchatka flounder.

4“Other species” for PSC monitoring includes skates, sculpins, sharks, squids, and octopuses.

Note: Seasonal or sector apportionments may not total precisely due to rounding.
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TABLE 13—FINAL 2013 AND 2014 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR NON-TRAWL FISHERIES

Non-trawl fisheries Catcher/processor Catcher vessel
PACIfIC COO-TOTAI ...ttt ettt et e st bt e ean e e ae e en e e nbeeeanes 760 15
January 1-June 10 .... 455 10
JUNE TO-AUGUST 15 .o s 190 3
AUGUST 15-DECEMDET 3T ... b e e st e e e st e e e sne e e e e bn e e e eneeeennreeeenee 115 2
Other non-trawl-Total 58
May 1-December 31 58
Groundfish pot and jig Exempt
Sablefish hook-and-line Exempt
Total non-trawl PSC 833
Note: Seasonal or sector apportionments may not total precisely due to rounding.
TABLE 14—FINAL 2013 PROHIBITED SPECIES BYCATCH ALLOWANCE FOR THE BSAI AMENDMENT 80 COOPERATIVES
Prohibited species and zones '
Cooperative Halibut mortality Red king crab C. opilio (animals C, baurdu (animals)
(mt) BSAI (animals) zone 1 COBLZ Zone 1 Zone 2
Alaska Seafood Cooperative .........cccocceeevcveeeiiireeiienens 1,609 29,484 2,975,772 259,427 433,149
Alaska Groundfish Cooperative ..........c.ccooeveeneneenienene 716 13,809 1,633,363 109,094 194,629

1 Refer to §679.2 for definitions of zones.
Note: Sector apportionments may not total precisely due to rounding.

Halibut Discard Mortality Rates (DMR)
To monitor halibut bycatch mortality

allowances and apportionments, the

Regional Administrator uses observed

halibut bycatch rates, DMRs, and

estimates of groundfish catch to project

when a fishery’s halibut bycatch
mortality allowance or seasonal

apportionment is reached. The DMRs

are based on the best information

available, including information
contained in the annual SAFE report.

NMFS approves the halibut DMRs
developed and recommended by the
International Pacific Halibut
Commission (IPHC) and the Council for
the 2013 and 2014 BSAI groundfish
fisheries for use in monitoring the 2013
and 2014 halibut bycatch allowances
(see Tables 10, 11, 12, 13, and 14). The

IPHC developed these DMRs for the
2013 and 2014 BSAI fisheries using the
10-year mean DMRs for those fisheries.
The IPHC will analyze observer data
annually and recommend changes to the
DMRs when a fishery DMR shows large

variation from the mean. A discussion

of the DMRs is available from the
Council (see ADDRESSES). Table 15 lists
the 2013 and 2014 DMRs.

TABLE 15—FINAL 2013 AND 2014 PACIFIC HALIBUT DISCARD MORTALITY RATES FOR THE BSAI

Gear

Fishery

(percent)

Halibut discard
mortality rate

Non-CDQ hook-and-line ..........ccccueeeuneee.

Non-CDQ trawl

Non-CDQ Pot
CDQ trawl

Greenland turbot
Other species?
Pacific cod
Rockfish ......ceeeveeeiinnnns

Flathead sole .........
Greenland turbot
Non-pelagic pollock ..
Pelagic pollock
Other flatfish3 .....
Other species ...
Pacific cod
Rockfish .......
Rock sole .....

Yellowfin sole
Other species’ ...
Pacific cod
Atka mackerel ........
Greenland turbot ...
Flathead sole ............
Non-pelagic pollock ..
Pacific cod
Pelagic pollock ...

Arrowtooth flounder?2 ...........cccoooivieiiie e
AtKA MACKETE! ...veeeeeiceciieeeee et

SADIEfISH ..o

ROCKFISN et
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TABLE 15—FINAL 2013 AND 2014 PACIFIC HALIBUT DISCARD MORTALITY RATES FOR THE BSAI—Continued

Gear

Fishery

Halibut discard
mortality rate
(percent)

Rock sole
Yellowfin sole
Greenland turbot
Pacific cod
Pacific cod ...
Sablefish

88
86

10

34

1“QOther species” includes skates, sculpins, sharks, squids and octopuses.
2 Arrowtooth flounder includes Kamchatka flounder.
3“Other flatfish” includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock sole, yellowfin sole,
Kamchatka flounder, and arrowtooth flounder.

Directed Fishing Closures

In accordance with §679.20(d)(1)(i),
the Regional Administrator may
establish a DFA for a species or species
group if the Regional Administrator
determines that any allocation or
apportionment of a target species has
been or will be reached. If the Regional
Administrator establishes a DFA, and
that allowance is or will be reached
before the end of the fishing year, NMFS
will prohibit directed fishing for that
species or species group in the specified

subarea or district (see

§697.20(d)(1)(iii)). Similarly, pursuant

to §679.21(e), if the Regional

Administrator determines that a fishery

category’s b

ycatch allowance of halibut,

red king crab, C. bairdi crab, or C. opilio

area.
Based on
anticipated

crab for a specified area has been
reached, the Regional Administrator
will prohibit directed fishing for each
species in that category in the specified

historic catch patterns and
fishing activity, the Regional

Administrator has determined that the
groundfish allocation amounts in Table
16 will be necessary as incidental catch
to support other anticipated groundfish
fisheries for the 2013 and 2014 fishing

years. Consequently, in accordance with

§679.20(d)(

1)(i), the Regional

Administrator establishes the DFA for

TABLE 16—2013 AND 2014 DIRECTED FISHING CLOSURES '

the species and species groups in Table

10 as zero. Therefore, in accordance
with §679.20(d)(1)(iii), NMFS is
prohibiting directed fishing for these
sectors and species in the specified
areas effective at 1200 hrs, A.l.t., March
1, 2013, through 2400 hrs, A.lL.t.,
December 31, 2014. Also, for the BSAI
trawl limited access sector, bycatch
allowances of halibut, red king crab, C.
bairdi crab, and C. opilio crab listed in
Table 10 are insufficient to support
directed fisheries. Therefore, in
accordance with §679.21(e)(7), NMFS is
prohibiting directed fishing for these
sectors and fishery categories in the
specified areas effective at 1200 hrs,
A.l.t., March 1, 2013, through 2400 hrs,

A.lt., December 31, 2014.

[Groundfish and halibut amounts are in metric tons. Crab amounts are in number of animals]

Area

Sector

Species

2013 Incidental
catch allowance

2014 Incidental
catch allowance

Bogoslof District
Aleutian Islands subarea

Eastern Aleutian District/Bering
Sea.

Eastern Aleutian District/Bering
Sea.

Eastern Aleutian District

Central Aleutian District

Western Aleutian District

Central and Western Aleutian
Districts.
Bering Sea subarea

Bering Sea and Aleutian Islands

Non-amendment 80 and
trawl limited access.
All

Non-amendment 80 and
trawl limited access.

Non-amendment 80 and
trawl limited access.

Non-amendment 80 and
trawl limited access.

Hook-and-line and pot gear

Non-amendment 80

Pollock
ICA pollock
“Other rockfish” 2

BSAI | ICA Atka mackerel ........
Rougheye rockfish ........
BSAI | ICA Pacific ocean perch
BSAI | ICA Atka mackerel ........
ICA Pacific ocean perch
BSAI | ICA Atka mackerel ........

ICA Pacific ocean perch
Rougheye rockfish

Pacific ocean perch
“Other rockfish” 2
ICA pollock
Northern rockfish
Shortraker rockfish
Skates
Sculpins ..
Sharks ....
Squids ...
Octopuses
ICA Pacific cod ....
ICA flathead sole .
ICA rock sole

100
1,600
473
1,000

169
200
75

75
40

10
209

8,130
400
33,669
3,000
370
24,000
5,600
100
595
500
500
5,000
10,000

100
1,600
473
1,000

189
200
75

75
40

10
240

7,680
686
33,669
3,000
370
25,000
5,600
100
595
500
500
5,000
10,000
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TABLE 16—2013 AND 2014 DIRECTED FISHING CLOSURES '—Continued
[Groundfish and halibut amounts are in metric tons. Crab amounts are in number of animals]

Area

2013 Incidental 2014 Incidental

ibut mortality,

bairdi Zone 1 and 2.

fish—halibut mortality, red king

crab Zone 1, C. opilio COBLZ,

C. bairdi Zone 1 and 2.
Turbot/arrowtooth/sablefish—hal- 0 0
red king crab
Zone 1, C. opilio COBLZ, C.

Sector Species catch allowance | catch allowance

Non-amendment 80 and BSAI | ICA yellowfin sole .........ccccceeneee. 2,000 2,000
trawl limited access.

BSAI trawl limited access ........... Rock sole/flathead sole/other flat- 0 0

Rockfish—red king crab Zone 1 0 0

1 Maximum retainable amounts may be found in Table 11 to 50 CFR part 679.
2“Qther rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, dark rockfish, shortraker

rockfish, and rougheye rockfish.

Closures implemented under the 2012
and 2013 BSAI harvest specifications for
groundfish (77 FR 10669, February 23,
2012) remain effective under authority
of these final 2013 and 2014 harvest
specifications, and are posted at the
following Web sites: http://
alaskafisheries.noaa.gov/index/
infobulletins/infobulletins.asp?Yr=2013
and http://alaskafisheries.noaa.gov/
2013/status.htm. While these closures
are in effect, the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a fishing trip. These
closures to directed fishing are in
addition to closures and prohibitions
found in regulations at 50 CFR part 679.

Listed AFA Catcher/Processor
Sideboard Limits

Pursuant to § 679.64(a), the Regional
Administrator is responsible for
restricting the ability of listed AFA C/
Ps to engage in directed fishing for
groundfish species other than pollock to
protect participants in other groundfish

fisheries from adverse effects resulting
from the AFA and from fishery
cooperatives in the directed pollock
fishery. These restrictions are set out as
“sideboard’” limits on catch. The basis
for these sideboard limits is described in
detail in the final rules implementing
the major provisions of the AFA (67 FR
79692, December 30, 2002) and
Amendment 80 (72 FR 52668,
September 14, 2007). Table 17 lists the
2013 and 2014 C/P sideboard limits.

All harvest of groundfish sideboard
species by listed AFA C/Ps, whether as
targeted catch or incidental catch, will
be deducted from the sideboard limits
in Table 17. However, groundfish
sideboard species that are delivered to
listed AFA C/Ps by CVs will not be
deducted from the 2013 and 2014
sideboard limits for the listed AFA C/Ps.

Section 679.64(a)(2) and Tables 40
and 41 of part 679 establish a formula
for calculating PSC sideboard limits for
listed AFA C/Ps. The basis for these
sideboard limits is described in detail in

the final rules implementing the major
provisions of the AFA (67 FR 79692,
December 30, 2002) and Amendment 80
(72 FR 52668, September 14, 2007), and
in the proposed rule (77 FR 72791).

PSC species listed in Table 18 that are
caught by listed AFA C/Ps participating
in any groundfish fishery other than
pollock will accrue against the 2013 and
2014 PSC sideboard limits for the listed
AFA C/Ps. Section 679.21(e)(3)(v)
authorizes NMFS to close directed
fishing for groundfish other than
pollock for listed AFA C/Ps once a 2013
or 2014 PSC sideboard limit listed in
Table 18 is reached.

Crab or halibut PSC caught by listed
AFA C/Ps while fishing for pollock will
accrue against the bycatch allowances
annually specified for either the
midwater pollock or the pollock/Atka
mackerel/*“other species” fishery
categories under regulations at
§679.21(e)(3)(iv).

TABLE 17—FINAL 2013 AND 2014 LISTED BSAI AMERICAN FISHERIES ACT CATCHER/PROCESSOR GROUNDFISH

SIDEBOARD LIMITS
[Amounts are in metric tons]

1995-1997
Ratio of re- 2013 ITAC 2013 AFA 2014 ITAC 2014 AFA
Target species Area/season Retained tained cateh Available to C/P Side- | Available to C/P Side-
catch Total catch to total trawl C/Ps 1 board limit | trawl C/Ps1 board limit
catch
Sablefish trawl ...... BS ., 8 497 0.016 672 11 629 10
Al e, 0 145 0 455 0 428 0
Atka mackerel ....... Central Al A sea- n/a n/a 0.115 3,358 386 3,295 379
sonZ2.
Central Al B sea- n/a n/a 0.115 3,358 386 3,295 379
son2,
Western Al A sea- n/a n/a 0.2 670 134 670 134
sonz2,
Western Al B sea- n/a n/a 0.2 670 134 670 134
sonZ2.
Rock sole .............. BSAI ...cccovveee. 6,317 169,362 0.037 82,495 3,052 82,156 3,040
Greenland turbot ... | BS ........cceeiieneee. 121 17,305 0.007 1,369 10 1,760 12



http://alaskafisheries.noaa.gov/index/infobulletins/infobulletins.asp?Yr=2013
http://alaskafisheries.noaa.gov/index/infobulletins/infobulletins.asp?Yr=2013
http://alaskafisheries.noaa.gov/index/infobulletins/infobulletins.asp?Yr=2013
http://alaskafisheries.noaa.gov/2013/status.htm
http://alaskafisheries.noaa.gov/2013/status.htm
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TABLE 17—FINAL 2013 AND 2014 LISTED BSAI AMERICAN FISHERIES ACT CATCHER/PROCESSOR GROUNDFISH
SIDEBOARD LIMITS—Continued
[Amounts are in metric tons]

1995-1997
) Ratio of re- 2013 ITAC 2013 AFA 2014 ITAC 2014 AFA
Target species Area/season Retained tained cateh Available to C/P Side- | Available to C/P Side-
catch Total catch to total trawl C/Ps 1 board limit | trawl C/Ps? board limit
catch
23 4,987 0.005 383 2 493 2
Arrowtooth flounder 76 33,987 0.002 21,250 43 21,250 43
Kamchatka floun- 76 33,987 0.002 8,500 17 8,500 17
der.
Flathead sole ........ 1,925 52,755 0.036 20,270 730 20,131 725
Alaska plaice ......... 14 9,438 0.001 17,000 17 17,000 17
Other flatfish ......... 3,058 52,298 0.058 2,975 173 3,400 197
Pacific ocean 12 4,879 0.002 8,130 16 7,680 15
perch.
Eastern Al ............. 125 6,179 0.02 8,742 175 8,251 165
Central Al .............. 3 5,698 0.001 6,233 6 5,885 6
Western Al .. 54 13,598 0.004 9,109 36 8,564 34
Northern rockfish .. 91 13,040 0.007 3,000 21 3,000 21
Shortraker rockfish 50 2,811 0.018 370 7 370 7
Rougheye rockfish 50 2,811 0.018 169 3 189 3
50 2,811 0.018 209 4 240 4
Other rockfish ....... 18 621 0.029 400 12 686 20
22 806 0.027 473 13 473 13
Skates .......cceeeeeenne 553 68,672 0.008 24,000 192 25,000 200
Sculpins ... 553 68,672 0.008 5,600 45 5,600 45
Sharks ....... 553 68,672 0.008 100 1 100 1
Squids ....... 73 3,328 0.022 595 13 595 13
Octopuses 553 68,672 0.008 500 4 500 4

1 Aleutian Islands Pacific ocean perch, and BSAI Atka mackerel, flathead sole, rock sole, and yellowfin sole are multiplied by the remainder of

the TAC after the subtraction of the CDQ reserve under § 679.20(b)(1)(ii)(C).

2The seasonal apportionment of Atka mackerel in the open access fishery is 50 percent in the A season and 50 percent in the B season. List-
ed AFA catcher/processors are limited to harvesting no more than zero in the Eastern Aleutian District and Bering Sea subarea, 20 percent of
the annual ITAC specified for the Western Aleutian District, and 11.5 percent of the annual ITAC specified for the Central Aleutian District.

TABLE 18—FINAL 2013 AND 2014 BSAI AFA LISTED CATCHER/PROCESSOR PROHIBITED SPECIES SIDEBOARD LIMITS

2013 and 2014

: PSC available to 2013 and 2014
PSC species and area Ratl[g ?étzlsgscgtch trawl vessels after catcher/processor

subtraction of sideboard limit2

PSQ2

Halibut mortality BSAI ........cooiiiiiie e n/a n/a 286
Red KiNg Crab ZONe 1 ... 0.007 86,621 606
C. OPIlIo (COBLZ) ...ttt et e 0.153 9,377,690 1,434,787
(O3 o T 1o (7o o= 0.14 875,140 122,520
C.DAINI ZONE 2 ...t a e 0.05 2,652,210 132,611

1 Refer to §679.2 for definitions of areas.

2Halibut amounts are in metric tons of halibut mortality. Crab amounts are in numbers of animals.

AFA Catcher Vessel Sideboard Limits

Pursuant to § 679.64(a), the Regional
Administrator is responsible for
restricting the ability of AFA CVs to
engage in directed fishing for groundfish
species other than pollock to protect
participants in other groundfish
fisheries from adverse effects resulting
from the AFA and from fishery

cooperatives in the directed pollock
fishery. Section 679.64(b) establishes a
formula for setting AFA CV groundfish
and PSC sideboard limits for the BSAI
The basis for these sideboard limits is
described in detail in the final rules
implementing the major provisions of
the AFA (67 FR 79692, December 30,
2002) and Amendment 80 (72 FR 52668,

September 14, 2007). Tables 19 and 20
list the 2013 and 2014 AFA CV
sideboard limits.

All catch of groundfish sideboard
species made by non-exempt AFA CVs,
whether as targeted catch or incidental
catch, will be deducted from the 2013
and 2014 sideboard limits listed in
Table 19.



Federal Register/Vol. 78, No. 41/Friday, March 1, 2013/Rules and Regulations

13829

TABLE 19—FINAL 2013 AND 2014 AMERICAN FISHERIES ACT CATCHER VESSEL BSAI GROUNDFISH SIDEBOARD LIMITS
[Amounts are in metric tons]

Ratio %TF1A9%5V_ | 20h13 AFA I | 20h14 AFA I
: . 1997 2013 initia catcher vesse 2014 initia catcher vesse
Species/gear Fishery by area/season | o101 1o 1995- TAC" sideboard TAC" sideboard
1997 TAC limits limits
Pacific cod/Jig gear ............ BSAI ..o 0 n/a 0 n/a 0
Pacific cod/Hook-and-line BSAIl Jan 1-Jun 10 ............ 0.0006 236 0 237 0
Cv.
BSAI Jun 10-Dec 31 .......... 0.0006 227 0 228 0
Pacific cod pot gear CV ...... BSAIl Jan 1—Jun 10 ............ 0.0006 9,911 6 9,945 6
BSAI Sept 1-Dec 31 .. 0.0006 9,523 6 9,555 6
Pacific cod CV < 60 feet BSAI oo 0.0006 4,627 3 4,643 3
LOA using hook-and-line
or pot gear.
Pacific cod trawl gear CV ... | BSAl Jan 20-Apr 1 ............. 0.8609 37,971 32,689 38,099 32,799
BSAI Apr 1—Jun 10 ..... 0.8609 5,644 4,859 5,663 4,875
BSAI Jun 10-Nov 1 .... 0.8609 7,697 6,626 7,723 6,649
Sablefish trawl gear ............ BS 0.0906 672 61 612 55
Al s 0.0645 455 29 428 28
Atka mackerel .................... Eastern AI/BS Jan 1-Jun 0.0032 7,546 24 7,367 24
10.
Eastern AI/BS Jun 10-Nov 0.0032 7,546 24 7,367 24
1.
Central Al Jan 1-Jun 10 .... 0.0001 3,358 0 3,295 0
Central Al Jun 10-Nov 1 .... 0.0001 3,358 0 3,295 0
Western Al Jan 1—Jun 10 ... 0 670 0 670 0
Western Al Jun 10—Nov 1 .. 0 670 0 670 0
Rock sole ......cceeviiiieiiennne. 0.0341 82,495 2,813 82,156 2,802
Greenland turbot 0.0645 1,369 88 1,760 114
0.0205 383 8 493 10
Arrowtooth flounder ............ 0.069 21,250 1,466 21,250 1,466
Kamchatka flounder ............ 0.069 8,500 587 8,500 587
Alaska plaice ........cccooevreene 0.0441 17,000 750 17,000 750
Other flatfish .........cccceeeeee 0.0441 2,975 131 3,400 150
Flathead sole ...................... 0.0505 20,270 1,024 20,131 1,017
Pacific ocean perch ............ 0.1 8,130 813 7,680 768
0.0077 8,742 67 8,251 64
0.0025 6,233 16 5,885 15
0 n/a 0 n/a 0
Northern rockfish ................ 0.0084 3,000 25 3,000 25
Shortraker rockfish 0.0037 370 1 370 1
Rougheye rockfish .............. 0.0037 169 1 189 1
0.0037 209 1 240 1
Other rockfish .......cccccceee. 0.0048 400 2 686 3
0.0095 473 4 473 4
Skates ....cceeeeeriiiiieiirees 0.0541 24,000 1,298 25,000 1,353
Sculpins ...ooceeiiiieee 0.0541 5,600 303 5,600 303
Sharks .....cccceevcieeiiiieeeieee 0.0541 100 5 100 5
SQUIAS oo 0.3827 595 228 595 228
OCtopuUSES ....oovverrieiieiiene 0.0541 500 27 500 27

1 Aleutians Islands Pacific ocean perch, and BSAI Atka mackerel, flathead sole, and rock sole are multiplied by the remainder of the TAC of

that species after the subtraction of the CDQ reserve under § 679.20(b)(1)(ii)(C).

Halibut and crab PSC limits listed in

Table 20 that are caught by AFA CVs
participating in any groundfish fishery

authorize NMFS to close directed
fishing for groundfish other than
pollock for AFA CVs once a 2013 or

allowances annually specified for either
the midwater pollock or the pollock/
Atka mackerel/““other species” fishery

for groundfish other than pollock will
accrue against the 2013 and 2014 PSC
sideboard limits for the AFA CVs.
Sections 679.21(d)(8) and 679.21(e)(3)(v)

2014 PSC sideboard limit listed in Table
20 is reached. The PSC that is caught by
AFA CVs while fishing for pollock in

the BSAI will accrue against the bycatch

categories under regulations at
§679.21(e)(3)(iv).

TABLE 20—FINAL 2013 AND 2014 AMERICAN FISHERIES ACT CATCHER VESSEL PROHIBITED SPECIES CATCH SIDEBOARD

LIMITS FOR THE BSAI 1

AFA catcher ves-

2013 and 2014

2013 and 2014

. " sel PSC PSC limit after | AFA catcher ves-
PSC species and area Target fishery category 2 sideboard limit subtraction of sel PSC
ratio PSQ reservess sideboard limit3
Halibut ..., Pacific cod trawl ..........cccccceeveiiiiiininns n/a n/a 887
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TABLE 20—FINAL 2013 AND 2014 AMERICAN FISHERIES ACT CATCHER VESSEL PROHIBITED SPECIES CATCH SIDEBOARD
LiMITS FOR THE BSAI '—Continued

AFA catcher ves-

2013 and 2014

2013 and 2014

PSC species and area Target fishery category 2 sidggcl)apr?jcll\imit F;ﬁgrgrgt';[ora‘fgr AFA chtggeé ves

ratio PSQ reservess sideboard limit3

Pacific cod hook-and-line or pot .............. n/a n/a 2

Yellowfin sole total ........cccccveevviviiiienennes n/a n/a 101

Rock sole/flathead sole/other flatfish4 ..... n/a n/a 228

Greenland turbot/arrowtooth/sablefish 5 ... n/a n/a 0

ROCKFiISN oo n/a n/a 2

Pollock/Atka mackerel/other species® ..... n/a n/a 5

Red king crab Zone 1 .......cccoiiiiiiiiiiinns NV e 0.299 86,621 25,900
C. opilio COBLZ 0.168 9,377,690 1,575,452
C. bairdi Zone 1 0.33 875,140 288,796
C. bairdi Zone 2 0.186 2,652,210 493,311

1 Refer to §679.2 for definitions of areas.

2Target fishery categories are defined in regulation at § 679.21(e)(3)(iv).

3 Halibut amounts are in metric tons of halibut mortality. Crab amounts are in numbers of animals.

4“Other flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock
sole, yellowfin sole, Kamchatka flounder, and arrowtooth flounder.

5 Arrowtooth for PSC monitoring includes Kamchatka flounder.

6“Other species” for PSC monitoring includes skates, sculpins, sharks, squids, and octopuses.

AFA Catcher/Processor and Catcher

Vessel Sideboard Directed Fishing
Closures

Based upon historical catch patterns,

the Regional Administrator has

determined that many of the AFA C/P
and CV sideboard limits listed in Tables
21 and 22 are necessary as incidental

§679.20(d)(1)(iv), the Regional

the Regional Administrator has

catch to support other anticipated
groundfish fisheries for the 2013 and
2014 fishing years. In accordance with

Administrator establishes the sideboard
limits listed in Tables 21 and 22 as
DFAs. Because many of these DFAs will
be reached before the end of the year,

determined, in accordance with

§679.20(d)(1)(iii), that NMFS is
prohibiting directed fishing by listed

AFA C/Ps for the species in the

specified areas set out in Table 21, and
directed fishing by non-exempt AFA
CVs for the species in the specified
areas set out in Table 22.

TABLE 21—FINAL 2013 AND 2014 AMERICAN FISHERIES ACT LISTED CATCHER/PROCESSOR SIDEBOARD DIRECTED

FISHING CLOSURES '

[Amounts are in metric tons]

2013 sideboard

2014 sideboard

Species Area Gear types limit limit
Sablefish trawl ..........cccceevcveeenneen. 11 10
0 0
ROCK SOlE ....vvvveieeeeeeiieeeeeeee, 3,052 3,040
Greenland turbot 10 12
2 2
Arrowtooth flounder ...................... 43 43
Kamchatka flounder ... 17 17
Alaska plaice ..........cccoeciiiinnnens 17 17
Other flatfish2 ........ccccvevcieeernnen. 173 197
Flathead sole ............. 730 725
Pacific ocean perch 16 15
Eastern Al ....ccooieeiiieeeeee, 175 165
Central Al ....oeveeeee e 6 6
Western Al .....oooooevviivieieeeeciees 36 34
Northern rockfish .........ccccveveneennn. BSAI ..o 21 21
Shortraker rockfish BSAIl ..o, 7 7
Rougheye rockfish EBS/EAl ...ooiiiiie 3 3
CAI/WALI ..., 4 4
Other rockfish3 .......cccccevcvivvivcie | BS e 12 20
13 13
SKateS ...ovvvevieeeieee e 192 200
SCUIPINS ...eeeieciieieeeeeee e 45 45
Sharks ...ccoeevcieeeiiee e 1 1
Squids .......... 13 13
Octopuses 4 4

1 Maximum retainable amounts may be found in Table 11 to 50 CFR part 679.
2%“Other flatfish” includes all flatfish species, except for halibut, Alaska plaice, flathead sole, Greenland turbot, rock sole, yellowfin sole,
Kamchatka flounder, and arrowtooth flounder.
3“Other rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, dark rockfish, shortraker

rockfish, and rougheye rockfish.
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TABLE 22—FINAL 2013 AND 2014 AMERICAN FISHERIES ACT CATCHER VESSEL SIDEBOARD DIRECTED FISHING

CLOSURES '
[Amounts are in metric tons]
Species Area Gear types 2013 ﬁ:ﬁﬁboard 2014 ﬁ:ﬂﬁboard
Pacific cod ......cceeeeeveiiiiiieeeeeein, 0 0
12 12
3 3
0 0
Sablefish ....ccooeeveeeieeeeeeeeee. 61 55
29 28
Atka mackerel .........ccocceeeeeieiinnnns Eastern Al/BS ........cooovvvvveveeeeenns All e 48 48
Central Al ....oooveeeecieeeceeee, 0 0
Western Al ....ccoovceeeiiiieeeieeees 0 0
Greenland turbot ...........ccceeenen. BS e 88 114
Y R 8 10
Arrowtooth flounder ...................... BSAIl ..o, 1,466 1,466
Kamchatka flounder ..................... BSAI .. 587 587
Alaska plaice ..........ccccovciiiinninens BSAI e 750 750
Other flatfish2 ........ccccooeveiveenen. BSAl i, 131 150
Flathead sole .......cccccovvveeeiieinnns BSAIl ..o, 1,024 1,017
ROCK SOlE ....uvvveeeeeeeeiiieeeeee e, BSAI e 2,813 2,802
Pacific ocean perch .......cccceceeene BS 813 768
Eastern Al ....ccoovveeeiiiiieeeeee, 67 64
Central Al ....oooveeeiiiee e, 16 15
Western Al ......ooooovvviveeeeeeeicees 0 0
Northern rockfish .........cccccceeeeennn. 25 25
Shortraker rockfish 1 1
Rougheye rockfish 1 1
1 1
Other rockfish3 ........ccccoeecieeennen. 2 3
4 4
SKates ...cceevviieeceeee e, 1,298 1,353
Sculpins .. 303 303
Sharks .... 5 5
Squids .... 228 228
OCEOPUSES ..ot 27 27

1Maximum retainable amounts may be found in Table 11 to 50 CFR part 679.
2“Qther flatfish” includes all flatfish species, except for halibut, Alaska plaice, flathead sole, Greenland turbot, rock sole, yellowfin sole,

Kamchatka flounder, and arrowtooth flounder.

3“QOther rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern rockfish, dark rockfish, shortraker

rockfish, and rougheye rockfish.

Response to Comments

NMEFS received 2 letters with five
comments.

Comment 1: Due to concerns that the
biomass of the Aleutian Islands Pacific
cod stock may be declining and that
there is a possibility that this stock is
overfished, NMFS should work with the
Council to separate the Aleutian Island
Pacific cod management from the Bering
Sea Pacific cod management.

Response: The Bering Sea and
Aleutian Islands 2013 and 2014 OFL
and ABC for Pacific cod are set based
upon recommendations from the Plan
Team and the SSC. Based upon the best
available science, the SSC
recommended OFL and ABC limits for
the BSAI Pacific cod stock and did not
believe that a separate OFL and ABC
was warranted for 2013 and 2014. Based
on the 2012 Pacific cod stock
assessment, the 2013 and 2014 OFL and
ABC for BSAI wide Pacific cod stock is
not overfished or experiencing
overfishing. If the SSC does recommend

separate Aleutian Island Pacific cod
OFLs and ABCs, NMFS will work with
the Council to implement SSC
recommendations.

Comment 2: There should be an
exemption in the groundfish harvest
specifications for small non-commerical
vessels.

Response: The groundfish harvest
specifications regulations that
implement the FMP govern commercial
fishing for groundfish in the BSAI by
vessels of the United States. The
groundfish harvest specifications are for
commercial fishing activities. Non-
commercial fishing activities are outside
of the scope of this action.

Comment 3: The BSAI groundfish
harvest specifications should be more
concise.

Response: NMFS agrees that the
groundfish harvest specifications should
be concise to the extent that it is
practicable. However, NMFS believes
that the 2013 and 2014 groundfish

harvest specifications are concise to the
extent practicable.

Comment 4: NMFS should include
harvesting capacity information in the
BSAI groundfish harvest specifications
and elaborate on the effects of these
harvest specifications upon the fishing
capacity.

Response: The most recent systematic
assessment of fishing capacity for the
BSAI groundfish fishery is Appendix 9
to the 2008 National Assessment of
Excess Harvesting Capacity in Federally
Managed Fisheries (http://
spo.nmfs.noaa.gov/tm/spo93.pdf),
which provides information for the year
2004. That assessment found that the
catch of all BSAI groundfish in 2004
was 2 million mt, and that the fleet had
a capacity to take 2.9 million mt.
Although estimated capacity exceeded
catch by about 0.9 million mt, about 0.8
million mt of this excess capacity was
concentrated in one fishery for pollock
(pages 333—334). There is considerable
stability in the BSAI harvest
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specifications from year to year, not
least because the total BSAI TAC is
normally set at the statutory optimum
yield limit of 2 million mt established
by the Consolidated Appropriations Act
of 2004, Public Law 108-199, Title VIII,
§803(c), and identified by the BSAI
FMP. While individual species TACs
vary from year to year, and new directed
fisheries and the associated TAC may
develop over time, fishing operators are
aware of these variations, and are able
to make operating plans that take this
uncertainty into account. Therefore,
NMEFS does not expect that the 2013 and
2014 harvest specifications have any
new elements that will limit harvesting
capacity below the 2 million mt
optimum yield limit or encourage
overcapacity. NMFS notes that ongoing
rationalization efforts in this fishery
increase the tools available to industry
to minimize the adverse economic
impacts of excess capacity. Since the
2004 capacity estimates were made,
NMFS implemented the Amendment 80
Program in 2008 (72 FR 52668), and the
freezer longline sector formed a
voluntary cooperative in 2010.

Comment 5: NMFS should move away
from a single-species approach in
setting OFLs and ABCs, and move
towards an ecosystem-based
management.

Response: NMFS agrees that there is
a need to incorporate more ecosystem-
based management in setting OFLs and
ABCs to the extent that information is
available. A goal of NMFS is to provide
stronger links between fishery
management and ecosystem research.
The Plan Team has created ecosystem
indicators with the goals of:

1. Maintaining biodiversity consistent
with natural evolutionary and ecological
processes, including dynamic change
and variability.

2. Maintaining and restoring habitats
essential for fish and their prey.

3. Maintaining system sustainability
and sustainable yields for human
consumption and non-extractive uses.

These indices are maintained in the
SAFE report (see ADDRESSES), and each
stock assessment addresses ecosystem
considerations. This information is used
as a component in setting annual OFLs
and ABCs. However, NMFS believes the
understanding of ecosystem-based
management is currently insufficient to
eliminate the need to set OFLs and
ABCs using a single species approach.

Classification

NMFS has determined that these final
harvest specifications are consistent
with the FMP and with the Magnuson-
Stevens Act and other applicable laws.

This action is authorized under 50
CFR 679.20 and is exempt from review
under Executive Orders 12866 and
13563.

NMFS prepared an EIS that covers
this action (see ADDRESSES) and made it
available to the public on January 12,
2007 (72 FR 1512). On February 13,
2007, NMFS issued the Record of
Decision (ROD) for the EIS. In January
2013, NMF'S prepared a Supplemental
Information Report (SIR) for this action.
Copies of the EIS, ROD, and SIR for this
action are available from NMFS (see
ADDRESSES). The EIS analyzes the
environmental consequences of the
groundfish harvest specifications and
alternative harvest strategies on
resources in the action area. The EIS
found no significant environmental
consequences of this action and its
alternatives. The SIR evaluates the need
to prepare a Supplemental EIS (SEIS) for
the 2013 and 2014 groundfish harvest
specifications.

A SEIS should be prepared if (1) the
agency makes substantial changes in the
proposed action that are relevant to
environmental concerns; or (2)
significant new circumstances or
information exist relevant to
environmental concerns and bearing on
the proposed action or its impacts (40
CFR 1502.9(c)(1)). After reviewing the
information contained in the SIR and
SAFE reports, the Regional
Administrator has determined that (1)
approval of the 2013 and 2014 harvest
specifications, which were set according
to the preferred harvest strategy in the
EIS, do not constitute a change in the
action; and (2) there are no significant
new circumstances or information
relevant to environmental concerns and
bearing on the action or its impacts.
Additionally, the 2013 and 2014 harvest
specifications will result in
environmental impacts within the scope
of those analyzed and disclosed in the
EIS. Therefore, supplemental National
Environmental Policy Act
documentation is not necessary to
implement the 2013 and 2014 harvest
specifications.

Pursuant to section 604 of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601, et seq., a FRFA was
prepared for this action. The FRFA
incorporates the Initial Regulatory
Flexibility Analysis (IRFA), and
includes a summary of the significant
issues raised by public comments in
response to the IRFA, as well as NMFS’
responses to those comments. A
summary of the analyses completed to
support the action is also included in
the FRFA.

A copy of the FRFA prepared for this
final rule is available from NMFS (see

ADDRESSES). A description of this
action, its purpose, and its legal basis
are contained at the beginning of the
preamble to this final rule and are not
repeated here.

NMEFS published the proposed rule on
December 6, 2012 (77 FR 72791). The
rule was accompanied by an IRFA,
which was summarized in the proposed
rule. The comment period closed on
January 7, 2013. No comments were
received on the IRFA.

The entities directly regulated by this
action are those that receive allocations
of groundfish in the EEZ of the BSAI,
and in parallel fisheries within State of
Alaska waters, during the annual
harvest specifications process. These
directly regulated entities include the
groundfish CVs and C/Ps active in these
areas. Direct allocations of groundfish
are also made to certain organizations,
including the CDQ groups, AFA C/P and
inshore CV sectors, Aleut Corporation,
and Amendment 80 cooperatives. These
entities are, therefore, also considered
directly regulated.

According to the Small Business
Administration, a small entity engaged
in fishing activities is one that is not
dominant in its field, and individually
has annual revenues of $4 million or
less. In 2011, there were 216 individual
catcher vessels with total gross revenues
less than or equal to $4 million. Many
of these vessels are members in AFA
inshore pollock cooperatives. However,
vessels that participate in these
cooperatives are considered to be large
entities within the meaning of the RFA.
After accounting for membership in
these cooperatives, there are an
estimated 112 small CVs remaining in
the BSAL

In 2011, 12 C/Ps grossed less than $4
million. Some of these vessels were
affiliated through ownership by the
same business firm. By 2011, the vessels
in this group were also affiliated
through membership in two
cooperatives (the Amendment 80 “Best
Use” cooperative, or the Freezer
Longline Conservation Cooperative
(FLCQ)). Applying the 2011 firm and
cooperative affiliations to these vessels,
NMEFS estimates that these 12 vessels
currently represent six small entities.

Through the CDQ program, the
Council and NMFS allocate a portion of
the BSAI groundfish TACs, and halibut
and crab PSC limits, to 65 eligible
Western Alaska communities. These
communities work through six non-
profit CDQ groups, and are required to
use the proceeds from the CDQ
allocations to start or support activities
that will result in ongoing, regionally
based, commercial fishery or related
businesses. The CDQ groups receive
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allocations through the harvest
specifications process, and are directly
regulated by this action, but the 65
communities are not directly regulated.
Because they are nonprofit entities that
are independently owned and operated,
and are not dominant in their field, the
CDQ groups are considered small
entities for RFA purposes.

The AFA and Amendment 80
fisheries cooperatives are directly
regulated because they receive
allocations of TAC through the harvest
specifications process. However, the
FLCG, a voluntary private cooperative
that became fully effective in 2010, is
not considered to be directly regulated.
The FLCC manages a catch share
program among its members, but it does
not receive an allocation under the
harvest specifications. NMFS allocates
TAC to the freezer longline sector, and
the cooperative members voluntarily
allocate this TAC among themselves via
the FLCC. The AFA and Amendment 80
cooperatives are large entities, since
they are affiliated with firms with joint
revenues of more than $4 million.

The Aleut Corporation is an Alaska
Native Corporation that receives an
allocation of pollock in the Aleutian
Islands. The Aleut Corporation is a
holding company and evaluated
according to the Small Business
Administration criteria for Office or
Other Holding Companies, at 13 CFR
121.201, which uses a threshold of $6
million gross annual receipts threshold
for small entities. The Aleut Corporation
revenues exceed this threshold, and the
Aleut Corporation is considered to be a
large entity. This determination follows
the analysis in the RFA certification for
BSAI FMP.

This action does not modify
recordkeeping or reporting
requirements.

The significant alternatives were
those considered as alternative harvest
strategies when the Council selected its
preferred harvest strategy in December
2006. These included the following:

e Alternative 1: Set TAC to produce
fishing mortality rates, F, that are equal
to maxFABC, unless the sum of the TAC
is constrained by the OY established in
the FMPs. This is equivalent to setting
TAC to produce harvest levels equal to
the maximum permissible ABC, as
constrained by OY. The term
“maxFABC” refers to the maximum
permissible value of FABC under
Amendment 56 to the groundfish FMPs.
Historically, the TAC has been set at or
below the ABC; therefore, this
alternative represents a likely upper
limit for setting the TAC within the OY
and ABC limits.

o Alternative 3: For species in Tiers 1,
2, and 3, set TAC to produce F equal to
the most recent 5-year average actual F.
For species in Tiers 4, 5, and 6, set TAC
equal to the most recent 5-year average
actual catch. For stocks with a high
level of scientific information, TAC
would be set to produce harvest levels
equal to the most recent 5-year average
actual fishing mortality rates. For stocks
with insufficient scientific information,
TAC would be set equal to the most
recent 5-year average actual catch. This
alternative recognizes that for some
stocks, catches may fall well below
ABC, and recent average F may provide
a better indicator of actual F than FABC
does.

e Alternative 4: (1) Set TAC for
rockfish species in Tier 3 at F75%. Set
TAC for rockfish species in Tier 5 at
F=0.5M. Set spatially explicit TAC for
shortraker and rougheye rockfish in the
BSAL (2) Taking the rockfish TAC as
calculated above, reduce all other TAC
by a proportion that does not vary
across species, so that the sum of all
TAG, including rockfish TAG, is equal
to the lower bound of the area OY
(1,400,000 mt in the BSAI). This
alternative sets conservative and
spatially explicit TAGC for rockfish
species that are long-lived and late to
mature, and sets conservative TAC for
the other groundfish species.

e Alternative 5: Set TAC at zero.

Alternative 2 is the preferred
alternative chosen by the Council:

Set TAC that fall within the range of
ABC recommended through the Council
harvest specifications process and TACs
recommended by the Council. Under
this scenario, F is set equal to a constant
fraction of maxFABC. The
recommended fractions of maxFABC
may vary among species or stocks, based
on other considerations unique to each.
This is the method for determining TAC
that has been used in the past.

Alternatives 1, 3, 4, and 5 do not meet
the objectives of this action, although
they have a smaller adverse economic
impact on small entities than the
preferred alternative. The Council
rejected these alternatives as harvest
strategies in 2006, and the Secretary of
Commerce did so in 2007. Alternative 1
would lead to TAC limits whose sum
exceeds the fishery OY, which is set out
in statute and the FMP. As shown in
Table 1, the sum of ABCs in 2013 and
2014 would be 2,639,317 and 2,697,498
million mt, respectively. Both of these
are substantially in excess of the fishery
OY for the BSAIL This result would be
inconsistent with the objectives of this
action, in that it would violate the
Consolidated Appropriations Act of
2004, Pub. L. No. 108-199, Sec. 803(c),

and the FMP for the BSAI groundfish
fishery, which both set a 2,000,000 mt
maximum harvest for BSAI groundfish.

Alternative 3 selects harvest rates
based on the most recent 5 years’ worth
of harvest rates (for species in Tiers 1
through 3) or for the most recent 5 years’
worth of harvests (for species in Tiers 4
through 6). This alternative is also
inconsistent with the objectives of this
action, because it does not take into
account the most recent biological
information for this fishery.

Alternative 4 would lead to
significantly lower harvests of all
species to reduce TAC from the upper
end of the OY range in the BSAI, to its
lower end. This result would lead to
significant reductions in harvests of
species by small entities. While
reductions of this size could be
associated with offsetting price
increases, the size of these increases is
very uncertain, and NMFS has no
confidence that they would be sufficient
to offset the volume decreases and leave
revenues unchanged. Thus, this action
would have an adverse economic
impact on small entities, compared to
the preferred alternative.

Alternative 5, which sets all harvests
equal to zero, may also address
conservation issues, but would have a
significant adverse economic impact on
small entities.

Impacts on marine mammals resulting
from fishing activities conducted under
this rule are discussed in the EIS (see
ADDRESSES).

Pursuant to 5 U.S.C. 553(d)(3), the
Assistant Administrator for Fisheries,
NOAA, finds good cause to waive the
30-day delay in effectiveness for this
rule, because delaying this rule is
contrary to the public interest. Plan
Team review occurred in November
2012, and Council consideration and
recommendations occurred in December
2012. Accordingly, NMFS review could
not begin until after the December 2012
Council meeting, and after the public
had time to comment upon the
proposed action. If this rule’s
effectiveness is delayed, fisheries that
might otherwise remain open under
these rules may prematurely close based
on the lower 2012 and 2013 harvest
specifications (77 FR 10669, February
23, 2012). If implemented immediately,
this rule would allow these fisheries to
continue fishing without worrying about
a potential closure, because the new
TAC limits are higher than the ones
under which they are currently fishing.
Certain fisheries, such as those for
pollock and Pacific cod are intensive,
fast-paced fisheries. Other fisheries,
such as those for flatfish, rockfish,
skates, sculpins, sharks, and octopuses,
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are critical as directed fisheries and as
incidental catch in other fisheries. U.S.
fishing vessels have demonstrated the
capacity to catch the TAC allocations in
these fisheries. Any delay in allocating
the final TAC limits in these fisheries
would cause confusion to the industry
and potential economic harm through
unnecessary discards. Determining
which fisheries may close is impossible
because these fisheries are affected by
several factors that cannot be predicted
in advance, including fishing effort,
weather, movement of fishery stocks,
and market price. Furthermore, the
closure of one fishery has a cascading
effect on other fisheries by freeing up
fishing vessels, allowing them to move
from closed fisheries to open ones,
increasing the fishing capacity in those
open fisheries and causing them to close
at an accelerated pace.

Additionally, in fisheries subject to
declining sideboards, delaying this
rule’s effectiveness could allow some
vessels to inadvertently reach or exceed
their new sideboard levels. Because
sideboards are intended to protect
traditional fisheries in other sectors,
allowing one sector to exceed its new
sideboards by delaying this rule’s
effectiveness would effectively reduce
the available catch for sectors without
sideboard limits. Moreover, the new
TAC and sideboard limits protect the
fisheries from being overfished. Thus,
the delay is contrary to the public
interest in protecting traditional
fisheries and fish stocks.

If the final harvest specifications are
not effective by March 23, 2013, which

is the start of the 2013 Pacific halibut
season as specified by the IPHC, the
hook-and-line sablefish fishery will not
begin concurrently with the Pacific
halibut IFQ season. Delayed
effectiveness of this action would result
in confusion for sablefish harvesters and
economic harm from unnecessary
discard of sablefish that are caught
along with Pacific halibut, as both hook-
and-line sablefish and Pacific halibut
are managed under the same IFQ
program. Immediate effectiveness of the
final 2013 and 2014 harvest
specifications will allow the sablefish
IFQ fishery to begin concurrently with
the Pacific halibut IFQ season. Also, the
immediate effectiveness of this action is
required to provide consistent
management and conservation of fishery
resources based on the best available
scientific information. This is
particularly true of those species which
have lower 2013 ABC and TAC limits
than those established in the 2012 and
2013 harvest specifications (77 FR
10669, February 23, 2012). Immediate
effectiveness also would give the fishing
industry the earliest possible
opportunity to plan and conduct its
fishing operations with respect to new
information about TAC limits.
Therefore, NMFS finds good cause to
waive the 30-day delay in effectiveness
under 5 U.S.C. 553(d)(3).

Small Entity Compliance Guide

This final rule is a plain language
guide to assist small entities in
complying with this final rule as
required by the Small Business

Regulatory Enforcement Fairness Act of
1996. This final rule’s primary purpose
is to announce the final 2013 and 2014
harvest specifications and prohibited
species bycatch allowances for the
groundfish fisheries of the BSAI This
action is necessary to establish harvest
limits and associated management
measures for groundfish during the 2013
and 2014 fishing years and to
accomplish the goals and objectives of
the FMP. This action directly affects all
fishermen who participate in the BSAI
fisheries. The specific amounts of OFL,
ABC, TAG, and PSC are provided in
tables to assist the reader. NMFS will
announce closures of directed fishing in
the Federal Register and information
bulletins released by the Alaska Region.
Affected fishermen should keep
themselves informed of such closures.

Authority: 16 U.S.C. 773 et seq.; 16 U.S.C.
1540(f); 16 U.S.C. 1801 et seq.; 16 U.S.C.
3631 et seq.; Pub. L. 105-277; Pub. L. 106—
31; Pub. L. 106-554; Pub. L. 108—-199; Pub.
L. 108—447; Pub. L. 109-241; Pub. L. 109—
479.

Dated: February 25, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 2013—-04822 Filed 2—28-13; 8:45 am|
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2013-0109; Notice No. 25—
137]

RIN 2120-AK13

Harmonization of Airworthiness
Standards—Miscellaneous Structures
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to amend
certain airworthiness regulations for
transport category airplanes, based on
recommendations from the Aviation
Rulemaking Advisory Committee
(ARAC). Adopting this proposal would
eliminate regulatory differences
between the airworthiness standards of
the FAA and European Aviation Safety
Agency (EASA). This proposal would
not add new requirements beyond what
manufacturers currently meet for EASA
certification and would not affect
current industry design practices. This
proposal would revise the structural test
requirements necessary when analysis
has not been found reliable; clarify the
quality control, inspection, and testing
requirements for critical and non-
critical castings; add control system
requirements that consider structural
deflection and vibration loads; expand
the fuel tank structural and system
requirements regarding emergency
landing conditions and landing gear
failure conditions; add a requirement
that engine mount failure due to
overload must not cause hazardous fuel
spillage; and revise the inertial forces
requirements for cargo compartments by
removing the exclusion of
compartments located below or forward
of all occupants in the airplane.

DATES: Send comments on or before
May 30, 2013.

ADDRESSES: Send comments identified
by docket number FAA-2013-0109
using any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

¢ Fax:Fax comments to Docket
Operations at (202) 493—-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov, including
any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
dockets, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Todd Martin, Airframe
and Cabin Safety Branch, ANM-115,
Transport Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; telephone
(425) 227—-1178; facsimile (425) 227—
1232; email Todd.Martin@faa.gov.

For legal questions concerning this
action, contact Sean Howe, Office of the
Regional Counsel, ANM-7, Federal
Aviation Administration, 1601 Lind

Avenue SW., Renton, Washington
98057-3356; telephone (425) 227-2591;
facsimile (425) 227-1007; email
Sean.Howe@faa.gov.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, Section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General Requirements.” Under
that section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
and minimum standards for the design
and performance of aircraft that the
Administrator finds necessary for safety
in air commerce. This regulation is
within the scope of that authority. It
prescribes new safety standards for the
design and operation of transport
category airplanes.

I. Background

Part 25 of Title 14, Code of Federal
Regulations (14 CFR) prescribes
airworthiness standards for type
certification of transport category
airplanes, for products certified in the
United States. Book 1 of the EASA
Certification Specifications and
Acceptable Means of Compliance for
Large Aeroplanes (CS—25) prescribes the
corresponding airworthiness standards
for products certified in Europe. While
part 25 and CS-25 Book 1 are similar,
they differ in several respects. The
necessity of meeting two sets of
certification requirements raises the cost
of developing new transport category
airplanes with little to no increase in
safety. Therefore, the FAA tasked ARAC
through the Loads and Dynamics
Harmonization Working Group
(LDHWG) and the General Structures
Harmonization Working Group
(GSHWG) to review existing structures
regulations and recommend changes
that would eliminate differences
between the U.S. and European
airworthiness standards, while
maintaining or improving the level of
safety in the current regulations. This
proposed rule is a result of this
harmonization effort.
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The LDHWG and GSHWG developed
recommendations, which EASA has
incorporated into CS—-25 with some
changes. The FAA agrees with the
ARAC recommendations as adopted by
EASA, and we propose to amend part 25
accordingly. The proposals are not
expected to be controversial and should
reduce certification costs to industry
without adversely affecting safety. The
complete analyses for the proposed
changes made in response to ARAC
recommendations can be found in the
ARAC recommendation reports, located
in the docket for this rulemaking.

II. Overview of Proposed Rule

The FAA proposes to amend the
airworthiness regulations described
below. This action would harmonize
part 25 requirements with the
corresponding requirements in EASA
CS-25 Book 1.

1. Section 25.307(a), “Proof of
structure,” would be revised to allow a
“sufficient” level of structural testing, in
some cases less than ultimate, when
analysis has not been shown to be
reliable.

2. Section 25.621, “Casting factors,”
would be revised to clarify the—

¢ Definition of critical casting and

¢ Quality control, inspection, and
testing requirements for critical and
non-critical castings.

3. Section 25.683, “Operation tests,”
would be revised to add a requirement
that—

¢ The control system must remain
free from jamming, friction,
disconnection, and permanent damage
in the presence of structural deflection
and

e Under vibration loads, no hazard
may result from interference or contact
of the control system with adjacent
elements.

4. Section 25.721, “Landing Gear—
General,” would be revised to—

¢ Expand the landing gear failure
conditions to include side loads, in
addition to up and aft loads, and expand
this requirement to include nose
landing gear in addition to the main
landing gear,

¢ Specify that the wheels-up landing
conditions are assumed to occur at a
descent rate of 5 feet per second,

¢ Add a sliding-on-ground condition,
and

¢ Require the engine mount be
designed so that, when it fails due to
overload, this failure does not cause the
spillage of enough fuel to constitute a
fire hazard.

5. Section 25.787, “Stowage
compartments,” would be revised to
expand the inertia forces requirements
for cargo compartments by removing the

exclusion of compartments located
below or forward of all occupants in the
airplane.

6. Section 25.963, “Fuel tanks:
general,” would be revised to—

o Require that fuel tanks be designed
so that no fuel is released in or near the
fuselage, or near the engines, in
quantities that would constitute a fire
hazard in otherwise survivable
emergency landing conditions,

e Define fuel tank pressure loads for
fuel tanks located within and outside
the fuselage pressure boundary and near
the fuselage or near the engines, and

e Specify the wheels-up landing
conditions and landing gear and engine
mount failure conditions that must be
considered when evaluating fuel tank
structural integrity.

7. Section 25.994, “Fuel system
components,” would be revised to
specify the wheels-up landing
conditions to be considered when
evaluating fuel system components.

III. Discussion of the Proposal

A. Section 25.307(a), “Proof of
Structure”

Section 25.307(a) currently requires
that applicants for a type design
conduct strength testing unless
structural analysis has been shown to be
reliable. When analysis has not been
shown to be reliable, the regulation
states that the FAA ““may require
ultimate load tests in cases where limit
load tests may be inadequate.”

Rather than specifying “limit load” or
“ultimate load,” the GSHWG proposed
that the harmonized requirement state
that substantiating load tests must be
made that are “sufficient” to verify
structural behavior up to the load levels
required by § 25.305 (strength and
deformation). Where it is justified, these
test load levels may be less than
ultimate.

We propose to revise § 25.307(a) to
state that, when analysis has not been
shown to be reliable, tests must be
conducted to “‘sufficient” load levels.
Normally, testing to ultimate load levels
is required, but when previous relevant
test evidence can be used to support the
analysis, then a lower level of testing
may be accepted. The proposed rule
would allow this intermediate level of
testing. While the rule has changed, the
intent remains the same: to ensure that
the structure will not have any
structural deformation under limit load
or any failure under ultimate load.

This action would harmonize
§ 25.307(a) with the corresponding
EASA standard.

B. Section 25.621, “Casting Factors”

Section 25.621 currently requires
classification of structural castings as
either critical or non-critical, and
depending on classification, specifies
inspection requirements, test
requirements, and casting factors for
strength and deformation. These casting
factors are applied in addition to the
factor of safety required by § 25.303,
“Factor of safety.” The application of
factors of safety to castings is necessary
because the casting process can be
inconsistent. Castings are subject to
variability in mechanical properties due
to this casting process, which can result
in imperfections (such as voids) within
the cast part.

We propose to revise §25.621 to
define “critical casting” and to clarify
the quality control, inspection, and
testing requirements for critical and
non-critical castings. The proposed rule
would specify the inspection and testing
requirements based on the casting factor
chosen by the applicant—from 1.0 to 2.0
or greater.

Section 25.621 currently requires that
critical castings in structural
applications have a minimum casting
factor of 1.25. A casting factor of 1.0
would be allowed by the proposed rule,
as described below, because casting
technology has improved since the
current § 25.621 was adopted, and much
higher quality castings can be produced
using improved foundry methods. The
proposed rule would require the
following for critical castings:

¢ A visual and special non-
destructive inspections. The special
non-destructive inspections would be
limited to specified areas of the casting
where defects are likely to occur.

e A casting factor of 1.5 or greater
would be allowed provided that one
casting undergoes static testing and is
shown to meet the relevant strength and
deformation requirements. A casting
factor of 1.25 or greater would be
allowed provided that three castings
undergo static testing and are shown to
meet the relevant strength and
deformation requirements.

¢ A casting factor of 1.0 or greater
would be allowed provided that one
casting undergoes static testing and is
shown to meet the relevant strength and
deformation requirements, and it is
demonstrated that a process is in place
to ensure the castings produced have
material variation equivalent to those of
wrought alloy products of similar
composition. Draft Advisory Circular
(AC) 25.621-X, “Casting Factors,” will
be published concurrently with this
NPRM. This draft AC outlines a process
for using a casting factor of 1.0,
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including any changes to that process
that may occur over time. The proposed
rule requires “‘process monitoring,”
which is intended to mean continuous
process monitoring for the entire
production lifecycle.

The proposed rule would also specify
quality control, inspection, and testing
requirements for non-critical castings
with casting factors ranging from 1.0 to
2.0 or greater.

C. Section 25.683, “Operation Tests”

Section 25.683 currently requires the
airplane control system to be free from
jamming, excessive friction, and
excessive deflection when subjected to
pilot effort and control system loads. We
propose to revise § 25.683 by adding a
requirement to substantiate that, in the
presence of deflections of the airplane
structure due to maneuver loads, the
control system can be exercised and
remain free from jamming, friction,
disconnection, and any form of
permanent damage. In addition, we
propose adding a requirement to
substantiate that, under vibration loads,
no interference or contact of the control
system with adjacent elements can
result in hazard.

Since control systems are typically
attached or routed through adjacent
aircraft structure, it is necessary to
ensure that deflections of that adjacent
structure do not adversely affect the safe
operation of the control system through
interference, jamming, or induced
loading. Also, the control system design
should be such that the effects of
vibration loads in normal flight and
ground operating conditions will not
affect the safe operation of the control
system.

These actions would harmonize
§ 25.683 with the corresponding EASA
standard.

D. Section 25.721, “Landing Gear—
General (Emergency Landing
Conditions)”

Section 25.721(a) currently requires
that the main landing gear system be
designed so that if it fails due to
overloads during takeoff and landing,
the failure does not cause the spillage of
enough fuel to constitute a fire hazard.
This is intended to protect fuel tanks
from rupture and puncture due to the
failure of the landing gear and its
supports. This requirement applies only
to fuel systems inside the fuselage for
airplanes with 9 seats or less, and all
fuel systems for airplanes with 10 seats
or more. We propose to revise
§25.721(a) to:

1. Apply to the nose landing gear as
well as the main landing gear,

2. Clarify that landing gear failure is
assumed,

3. Expand the failure conditions to
include side loads, in addition to up
and aft loads, and

4. Remove the exception for airplanes
with less than 10 seats.

We propose revising § 25.721(a) to
apply to the nose gear as well as the
main landing gear because nose gear
failures can also impact fuel tanks. We
would also clarify that landing gear
failure is assumed by stating that the
design must consider such failures
“when” they occur, rather than “if”’
they occur. This clarification is needed
because in some past cases, applicants
relied on over-designing the landing
gear beyond ultimate strength
requirements rather than showing safe
separation in the event of failure.

We would expand the failure
conditions to consider side loads to
ensure that a comprehensive range of
failure conditions are considered.
Lastly, we would remove the exception
for airplanes with less than 10 seats.

This exception in § 25.721 was
originally introduced at Amendment
25-32 (37 FR 3969, February 24, 1972).
In the preamble to that final rule, the
FAA determined that:

[Clertain of the requirements in proposed
Secs. 25.562, 25.721, 25.787, 25.807, and
25.812 are inappropriate and unnecessary, or
are unnecessarily severe, for transport
category airplanes that have maximum
passenger seating configurations, excluding
pilots seats, of nine seats or less. In those
instances, the proposed requirements have
been revised to provide exceptions and to
include requirements for such airplanes that
provide a level of safety for such airplanes
equivalent to that for airplanes with larger
passenger seating configurations.

This exception is appropriate for
certain cabin safety provisions that
necessitate the egress of large numbers
of passengers. However, the FAA
believes that for the hazards associated
with fuel fires, there is no technical
justification for limiting the
applicability of any of the fuel tank
protection provisions based on the
passenger seating capacity.

Section 25.721(b) currently states that
airplanes must be able to land on a
paved runway, with any one or more
landing gear legs not extended, without
failures that result in spillage of enough
fuel to constitute a fire hazard. This
condition is not intended to treat a
collapsed gear condition, but is
intended to cover cases in which one or
more gear legs do not extend for
whatever reason, and the airplane must
make a controlled landing on a paved
runway in this condition. The current
requirement applies only to airplanes

with 10 seats or more. We propose to
revise § 25.721(b) to:

1. Specify that the wheels-up landing
conditions are assumed to occur at a
descent rate of 5 feet per second,

2. Clarify the combinations of
retracted landing gear that must be
considered,

3. Add a sliding-on-ground condition,
and

4. Remove the exception for airplanes
with less than 10 seats.

At the time § 25.721(b) was adopted
by Amendment 25-32 (37 FR 3969,
February 24, 1972), § 25.561 contained a
landing descent speed of “5 feet per
second” as an alternative criterion that
could allow a reduction in the specified
vertical emergency landing design load
factor. Amendment 25-64 (53 FR 17646,
May 17, 1988) removed this alternative
to make the specified vertical design
load factor the minimum design
condition. However, the 5-feet-per-
second descent speed contained in
§ 25.561 had become, by design practice
and interpretation, the design descent
velocity for the wheels-up landing
conditions addressed in §§ 25.721 and
25.994. By removing it, the quantitative
definition of the wheels-up landing
condition on a paved runway was lost.
We propose to revise § 25.721(b) to re-
establish the 5-feet-per-second descent
rate for the “minor crash landing”
condition.

We would add a sliding-on-ground
condition to ensure that the wheels-up
landing conditions are evaluated
beyond the initial impact. The
exception for airplanes with less than 10
seats would be removed from
§25.721(a) and (b) as noted above.

We propose to replace § 25.721(c)
with a new requirement that the engine
mount and pylon be designed so that,
when it fails due to overload, the failure
mode is not likely to cause the spillage
of enough fuel to constitute a fire
hazard. Service experience has shown
that landing gear malfunctions can lead
to the airplane landing on the engine
nacelles for some configurations. This
can result in the engine nacelle breaking
away, creating much the same fuel tank
rupture potential as the landing gear
breaking away.

These actions would harmonize
§ 25.721 with the corresponding EASA
standard.

E. Section 25.787(a), “Stowage
Compartments”

Section 25.787(a) currently requires
that cargo compartments be designed to
the emergency landing conditions of
§ 25.561(b), but excludes compartments
located below or forward of all
occupants in the airplane. We propose



13838

Federal Register/Vol. 78, No. 41/Friday, March 1, 2013/Proposed Rules

to revise § 25.787(a) to include
compartments located below or forward
of all occupants in the airplane. This
change would ensure that, in these
compartments, inertia forces in the up
and aft direction will not injure
passengers, and inertia forces in any
direction will not cause penetration of
fuel tanks or lines, or cause other
hazards. This action would harmonize
§ 25.787(a) with the corresponding
EASA standard.

The LDHWG originally recommended
that § 25.561(c) be revised to achieve
this objective of addressing cargo
compartments below or forward of
airplane occupants. However, when
evaluating the LDHWG
recommendation, EASA determined
that CS 25.787 already addressed the
issue and noted that § 25.787(a) and CS
25.787(a) were different in this regard.
Separately, ARAC also tasked the Cabin
Safety Harmonization Working Group
with reviewing § 25.787, and that group
also recommended that the FAA
harmonize § 25.787(a) with CS
25.787(a). The FAA agrees that the
change should be made to § 25.787(a),
rather than § 25.561.

F. Section 25.963(d), “Fuel Tanks:
General (Emergency Landing
Conditions)”

Section 25.963(d) currently requires
that fuel tanks within the fuselage
contour be able to resist rupture and
retain fuel under the inertia forces
defined in § 25.561. In addition, these
tanks must be in a protected position so
that exposure of the tanks to scraping
action with the ground is unlikely. We
propose to revise § 25.963(d), as
described below, based on
recommendations provided by the
LDHWG.

1. The introductory sentence to
§ 25.963(d) would require that, ““so far
as it is practicable,” fuel tanks be
designed, located and installed so that
no fuel is released in or near the
fuselage, or near the engines, in
quantities that would constitute a fire
hazard in “otherwise survivable
emergency landing conditions.” This is
considered a general requirement, while
more specific criteria are provided in
§25.963(d)(1) through (d)(5). The term
“practicable” here means that any
feasible or workable design should be
considered in order to protect the fuel
tanks. The phrase “otherwise survivable
emergency landing conditions” is not
specifically quantified. However, past
events should be considered in
developing a robust fuel tank design.

2. Section 25.963(d)(1) through (d)(3)
would define fuel tank pressure loads
for fuel tanks located within and outside

the fuselage pressure boundary, and
near the fuselage or near the engines, as
described below.

The LDHWG recommended revising
§25.963(d) to delete the reference to
§ 25.561 for emergency landing load
factors, which are used to develop the
fuel tank pressure loads. The emergency
landing load factors of § 25.561(b)(3) are
based upon the restraint of fixed mass
items, and the response of a fluid during
emergency landings is different and
much more complex to quantify. The
proposed requirements for fuel tanks
both within and outside of the fuselage
pressure boundary have been simply
formulated in terms of equations with
factors that are justified based upon the
satisfactory service experience of the
existing fleet.

The current regulation addresses only
fuel tanks within the fuselage contour,
although the FAA has issued special
conditions to require fuel inertia loading
conditions on horizontal tail tanks
outside the fuselage contour.

The LDHWG determined that the
safety record for fuel tank rupture
caused solely by fuel inertia loads is
excellent. Manufacturers’ records of
accidents and serious incidents
involving large transport airplanes
showed no event where fuel inertia
pressure caused significant loss of fuel.
Fuel losses that did occur were mainly
caused by direct impact and external-
object punctures.

Nevertheless, a fuel inertia criterion
for wing fuel tanks is needed to ensure
that future designs meet the same level
of safety achieved by the current fleet.
The wing fuel tanks of many current
aircraft types were designed to a simple
criterion in which fuel pressure was
calculated using an inertia head equal to
the local geometrical stream-wise
distance between the fuel tank solid
boundaries. Service experience has
shown this criterion produces fuel tank
designs with an acceptable level of
safety. Therefore, it is appropriate that
the future airworthiness standards for
fuel tanks should require a similar level
of design fuel pressure for similar fuel
tank designs.

For fuel tanks within the fuselage
pressure boundary, the current fuel
inertia load criterion, as generally
applied, covers up to a full fuel tank, an
inertia head equal to maximum pressure
head, and inertia load factors equal to
those of § 25.561(b)(3). This level of
rupture resistance for fuel tanks is
justified based upon occupant
survivability considerations. Therefore,
the LDHWG recommended, and the
FAA concurs, that the current minimum
level of rupture resistance should be
retained for fuel tanks within the

fuselage pressure boundary. For fuel
tanks outside the fuselage pressure
boundary, the design load factors for the
inboard and outboard (lateral) loading
conditions and forward loading
conditions are proposed as one-half of
those for fuel tanks within the fuselage.
The design load factors for the up,
down, and aft loading conditions would
be the same for all fuel tanks.

When EASA adopted the LDHWG
recommendations, it noted an objection
that had been raised by the Joint
Aviation Authorities (JAA) Power Plant
Study Group (PPSG). The PPSG did not
agree with the LDHWG recommendation
regarding fuel tank pressure loads for
fuel tanks “near the fuselage or near the
engines,” which had been specifically
addressed by Joint Aviation Regulation.
In response to the PPSG objection,
EASA added criteria for fuel tanks near
the fuselage and near the engines. We
agree with these criteria and propose to
add the same to § 25.963(d).

3. Section 25.963(d)(4) would require
that the effects of crushing and scraping
actions with the ground not cause fuel
spillage, or generate temperatures that
would constitute a fire hazard under the
conditions specified in proposed
§ 25.721(b). By reference to § 25.721(b),
this rule would require consideration of
the 5 feet-per-second wheels-up landing
criteria and subsequent sliding on the
ground. The potential effects of crushing
and scraping, including thermal effects,
must be evaluated for these minor crash
landing conditions.

4. Section 25.963(d)(5) would require
that fuel tank installations be such that
the tanks will not rupture as a result of
an engine pylon or engine mount or
landing gear tearing away as specified in
proposed § 25.721(a) and (c). This
requirement would be largely redundant
to the proposed § 25.721(a) and (c), but
is included in § 25.963(d) for
completeness.

These actions would harmonize
§ 25.963(d) with the corresponding
EASA standard with the following two
exceptions:

CS 25.963(d) requires that fuel tanks
be designed and located so that no fuel
is released in quantities ‘“‘sufficient to
start a serious fire” in otherwise
survivable emergency landing
conditions. The proposed rule would
require that no fuel is released in
quantities ““‘that would constitute a fire
hazard.” The two phrases have the same
intent and meaning, and the latter
phrase is consistent with the wording in
CS 25.721/§ 25.721, CS 25.963(d)(4)/

§ 25.963(d)(4), and CS 25.994/§ 25.994.

The fuel tank pressure criteria in CS
25.963(d) vary depending on whether
the fuel tank is “within the fuselage
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contour” or “outside the fuselage
contour.” The proposed rule would be
more specific by referring to “those
parts of fuel tanks within the fuselage
pressure boundary or that form part of
the fuselage pressure boundary’ versus
“those parts of fuel tanks outside the
fuselage pressure boundary.” The
proposed wording is clearer and has the
same intent and meaning as that
specified in CS 25.963(d).

G. Section 25.994, “Fuel System
Components”

Section 25.994 currently requires that
fuel system components in an engine
nacelle or in the fuselage be protected
from damage that could result in
spillage of enough fuel to constitute a
fire hazard as a result of a wheels-up
landing on a paved runway. We propose
to revise § 25.994 to specify that the
wheels-up landing conditions that must
be considered are those defined in
proposed § 25.721(b). This action would
harmonize § 25.994 with the
corresponding EASA standard.

As noted previously, the 5-feet-per-
second descent speed contained in an
earlier amendment to § 25.561 had
become, by design practice and
interpretation, the design descent
velocity for the wheels-up landing
conditions addressed in §§ 25.721 and
25.994. In fact, Advisory Circular (AC)
25.994-1, “Design Considerations to
Protect Fuel Systems During a Wheel-
Up Landing,” dated July 24, 1986,
specifically referred to § 25.561 for the
design conditions, which at that time
contained the 5-feet-per-second landing
descent criteria.

H. Advisory Material

The FAA is developing three new
proposed ACs to be published
concurrently with the proposed
regulations in this NPRM. The proposed
ACs would provide guidance material
for acceptable means, but not the only
means, of demonstrating compliance
with proposed §§25.307, 25.561,
25.621, 25.721, 25.963, and 25.994. We
will accept public comments to the
following proposed ACs on the
“Aviation Safety Draft Documents Open
for Comment” Internet Web site at
http://www.faa.gov/aircraft/draft docs/:

e AC 25-X, “Fuel Tank Strength in
Emergency Landing Conditions.” (AC
25—-X would provide guidance for the
fuel tank structural integrity
requirements of §§ 25.561, 25.721, and
25.963.)

e AC 25.307-X, “Proof of Structure.”

e AC 25.621-X, “Casting Factors.”

IV. Regulatory Notices and Analyses

A. Regulatory Evaluation

Proposed changes to Federal
regulations must undergo several
economic analyses. First, Executive
Order 12866 and Executive Order 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96—354)
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (Pub. L. 96-39)
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, the Trade Act requires
agencies to consider international
standards and, where appropriate, that
they be the basis of U.S. standards.
Fourth, the Unfunded Mandates Reform
Act of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
annually (adjusted for inflation with
base year of 1995). This portion of the
preamble summarizes the FAA’s
analysis of the economic impacts of this
proposed rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this proposed rule. The reasoning for
this determination follows.

The FAA proposes to amend certain
airworthiness standards for transport
category airplanes. Adopting this
proposal would eliminate regulatory
differences between the airworthiness
standards of the FAA and EASA. This
proposal would not add new
requirements beyond what
manufacturers currently meet for EASA
certification and would not affect
current industry design practices.
Meeting two sets of certification
requirements raises the cost of
developing new transport category
airplanes with little to no increase in
safety. In the interest of fostering

international trade, lowering the cost of
manufacturing new transport category
airplanes, and making the certification
process more efficient, the FAA, EASA,
and several industry working groups
came together to create, to the maximum
extent possible, a single set of
certification requirements that would be
accepted in both the United States and
Europe. Therefore, as a result of these
harmonization efforts, the FAA
proposes to amend the airworthiness
regulations described in section II of
this NPRM, “Overview of the Proposed
Rule.” This action would harmonize
part 25 requirements with the
corresponding requirements in EASA
CS-25 Book 1.

Currently, all manufacturers of
transport category airplanes, certificated
under part 25 are expected to continue
their current practice of compliance
with the EASA certification
requirements in CS—25 Book 1. Since
future certificated transport airplanes
are expected to meet CS—25 Book 1, and
this rule simply adopts the same EASA
requirements, manufacturers will incur
minimal or no additional cost resulting
from this proposed rule. Therefore, the
FAA estimates that there are no
additional costs associated with this
proposed rule.

In fact, manufacturers could receive
cost savings because they will not have
to build and certificate transport
category airplanes to two different
authorities’ certification specifications
and rules.

The FAA, however, has not attempted
to quantify the cost savings that may
accrue from this rule, beyond noting
that while they may be minimal, they
contribute to a potential harmonization
savings. The agency concludes that
because the compliance cost for this
proposed rule is minimal and there may
be harmonization cost savings, further
analysis is not required.

The FAA has, therefore, determined
that this proposed rule is not a
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866, and is not “‘significant” as
defined in DOT’s Regulatory Policies
and Procedures.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes ‘“‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
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consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
arule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify,
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

The FAA believes that this rule would
not have a significant economic impact
on a substantial number of small entities
for the following reason. The net effect
of this rule is minimum regulatory cost
relief as the proposed rule would adopt
those EASA requirements that industry
already complies with. Moreover,
manufacturers of part 25 airplanes are
not small entities. Because those
manufacturers already meet or expect to
meet this CS-25 standard as well as the
existing CFR requirement, the net effect
of this proposed rule is regulatory cost
relief.

Because manufacturers of transport
category airplanes are not small entities,
this proposed rule is expected to have
minimal to no additional costs, and
could be cost-relieving, as the acting
FAA Administrator, I certify that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such the
protection of safety, and does not

operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this proposed rule
and determined that it is in accord with
the Trade Agreements Act as the rule
uses European standards as the basis for
United States regulation.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This proposed rule does not contain
such a mandate; therefore, the
requirements of Title II of the Act do not

apply.
E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there would
be no new requirement for information
collection associated with this proposed
rule.

F. International Compatibility and
Cooperation

(1) In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these proposed regulations.

(2) Executive Order (EO) 13609,
Promoting International Regulatory
Cooperation, (77 FR 26413, May 4,
2012) promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policy and agency
responsibilities of Executive Order
13609, Promoting International

Regulatory Cooperation. The agency has
determined that this action would
eliminate differences between U.S.
aviation standards and those of other
civil aviation authorities by creating a
single set of certification requirements
for transport category airplanes that
would be acceptable in both the United
States and Europe.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f of Order 1050.1E and
involves no extraordinary
circumstances.

V. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. The
agency has determined that this action
would not have a substantial direct
effect on the States, or the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, and,
therefore, would not have Federalism
implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it would not
be a “significant energy action” under
the executive order and would not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

VI. Additional Information

A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
the proposals in this document. The
most helpful comments reference a
specific portion of the proposal, explain
the reason for any recommended
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change, and include supporting data. To
ensure the docket does not contain
duplicate comments, commenters
should send only one copy of written
comments, or if comments are filed
electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The agency may
change this proposal in light of the
comments it receives.

Proprietary or Confidential Business
Information: Commenters should not
file proprietary or confidential business
information in the docket. Such
information must be sent or delivered
directly to the person identified in the
FOR FURTHER INFORMATION CONTACT
section of this document, and marked as
proprietary or confidential. If submitting
information on a disk or CD ROM, mark
the outside of the disk or CD ROM, and
identify electronically within the disk or
CD ROM the specific information that is
proprietary or confidential.

Under 14 CFR 11.35(b), if the FAA is
aware of proprietary information filed
with a comment, the agency does not
place it in the docket. It is held in a
separate file to which the public does
not have access, and the FAA places a
note in the docket that it has received
it. If the FAA receives a request to
examine or copy this information, it
treats it as any other request under the
Freedom of Information Act (5 U.S.C.
552). The FAA processes such a request
under Department of Transportation
procedures found in 49 CFR part 7.

B. Availability of Rulemaking
Documents

An electronic copy of rulemaking
documents may be obtained from the
Internet by—

1. Searching the Federal eRulemaking
Portal at http://www.regulations.gov,

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies, or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM-1, 800 Independence
Avenue SW., Washington, DC 20591, or
by calling (202) 267—9680. Commenters

must identify the docket or notice
number of this rulemaking.

All documents the FAA considered in
developing this proposed rule,
including economic analyses and
technical reports, may be accessed from
the Internet through the Federal
eRulemaking Portal referenced in item
(1) above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of title 14,
Code of Federal Regulations as follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

m 1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, and 44704.
m 2. Amend § 25.307 by revising
paragraph (a) to read as follows:

§25.307 Proof of structure.

(a) Compliance with the strength and
deformation requirements of this
subpart must be shown for each critical
loading condition. Structural analysis
may be used only if the structure
conforms to that for which experience
has shown this method to be reliable. In
other cases, substantiating tests must be
made to load levels that are sufficient to
verify structural behavior up to loads
specified in § 25.305.

* * * * *

m 3. Amend § 25.621 by revising
paragraphs (a), (c), and (d) to read as
follows:

§25.621 Casting factors.

(a) General. For castings used in
structural applications, the factors, tests,
and inspections specified in paragraphs
(b) through (d) of this section must be
applied in addition to those necessary to
establish foundry quality control. The
inspections must meet approved
specifications. Paragraphs (c) and (d) of
this section apply to any structural
castings, except castings that are
pressure tested as parts of hydraulic or
other fluid systems and do not support
structural loads.

(b) * * *

(c) Critical castings. Each casting
whose failure could preclude continued
safe flight and landing of the airplane or
could result in serious injury to
occupants is considered a critical
casting. Each critical casting must have

a factor associated with it for showing
compliance with strength and
deformation requirements, and must
comply with the following criteria
associated with that factor:

(1) A casting factor of 1.0 or greater
may be used, provided that—

(1) It is demonstrated, in the form of
process qualification, proof of product,
and process monitoring that, for each
casting design and part number, the
castings produced by each foundry and
process combination have coefficients of
variation of the material properties that
are equivalent to those of wrought alloy
products of similar composition.
Process monitoring must include testing
of coupons cut from the prolongations
of each casting (or each set of castings,
if produced from a single pour into a
single mold in a runner system) and, on
a sampling basis, coupons cut from
critical areas of production castings. The
acceptance criteria for the process
monitoring inspections and tests must
be established and included in the
process specifications to ensure the
properties of the production castings are
controlled to within levels used in
design.

(ii) Each casting receives:

(A) Inspection of 100% of its surface,
using visual and liquid penetrant, or
equivalent, inspection methods; and

(B) Inspection of structurally
significant internal areas and areas
where defects are likely to occur, using
radiographic, or equivalent, inspection
methods.

(iii) One casting undergoes a static
test and is shown to meet the strength
and deformation requirements of
§ 25.305(a) and (b).

(2) A casting factor of 1.25 or greater
may be used, provided that—

(i) Each casting receives:

(A) Inspection of 100% of its surface,
using visual and liquid penetrant, or
equivalent inspection methods; and

(B) Inspection of structurally
significant internal areas and areas
where defects are likely to occur, using
radiographic, or equivalent, inspection
methods.

(ii) Three castings undergo static tests
and are shown to meet:

(A) The strength requirements of
§25.305(b) at an ultimate load
corresponding to a casting factor of 1.25;
and

(B) The deformation requirements of
§ 25.305(a) at a load of 1.15 times the
limit load.

(3) A casting factor of 1.50 or greater
may be used, provided that—

(i) Each casting receives:

(A) Inspection of 100% of its surface,
using visual and liquid penetrant, or
equivalent, inspection methods; and
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(B) Inspection of structurally
significant internal areas and areas
where defects are likely to occur, using
radiographic, or equivalent, inspection
methods.

(i) One casting undergoes a static test
and is shown to meet:

(A) The strength requirements of
§25.305(b) at an ultimate load
corresponding to a casting factor of 1.50;
and

(B) The deformation requirements of
§25.305(a) at a load of 1.15 times the
limit load.

(d) Non-critical castings. For each
casting other than critical castings, as
specified in paragraph (c) of this
section, the following apply:

(1) A casting factor of 1.0 or greater
may be used, provided that the
requirements of (c)(1) of this section are
met, or all of the following conditions
are met:

(i) Castings are manufactured to
approved specifications that specify the
minimum mechanical properties of the
material in the casting and provides for
demonstration of these properties by
testing of coupons cut from the castings
on a sampling basis.

(ii) Each casting receives:

(A) Inspection of 100% of its surface,
using visual and liquid penetrant, or
equivalent, inspection methods; and

(B) Inspection of structurally
significant internal areas and areas
where defects are likely to occur, using
radiographic, or equivalent, inspection
methods.

(iii) Three sample castings undergo
static tests and are shown to meet the
strength and deformation requirements
of §25.305(a) and (b).

(2) A casting factor of 1.25 or greater
may be used, provided that each casting
receives:

(i) Inspection of 100% of its surface,
using visual and liquid penetrant, or
equivalent, inspection methods; and

(ii) Inspection of structurally
significant internal areas and areas
where defects are likely to occur, using
radiographic, or equivalent, inspection
methods.

(3) A casting factor of 1.5 or greater
may be used, provided that each casting
receives inspection of 100% of its
surface using visual and liquid
penetrant, or equivalent, inspection
methods.

(4) A casting factor of 2.0 or greater
may be used, provided that each casting
receives inspection of 100% of its
surface using visual inspection
methods.

(5) The number of castings per
production batch to be inspected by
non-visual methods in accordance with
paragraphs (d)(2) and (d)(3) of this

section may be reduced when an
approved quality control procedure is
established.

m 4. Amend § 25.683 by redesignating
the introductory text as paragraph (a),
redesignating paragraphs (a), (b), and (c)
as paragraphs (a)(1), (a)(2), and (a)(3)
respectively, and adding paragraphs (b)
and (c) to read as follows:

§25.683 Operation tests.

(a) It must be shown by operation
tests that when portions of the control
system subject to pilot effort loads are
loaded to 80% of the limit load
specified for the system and the
powered portions of the control system
are loaded to the maximum load
expected in normal operation, the
system is free from—

(1) Jamming;

(2) Excessive friction; and

(3) Excessive deflection.

(b) It must be shown by analysis and,
where necessary, by tests that in the
presence of deflections of the airplane
structure due to the separate application
of pitch, roll, and yaw limit maneuver
loads, the control system, when loaded
to obtain these limit loads and operated
within its operational range of
deflections, can be exercised about all
control axes and remain free from—

(1) Jamming;

(2) Excessive friction;

(3) Disconnection, and

(4) Any form of permanent damage.

(c) It must be shown that under
vibration loads in the normal flight and
ground operating conditions, no hazard
can result from interference or contact
with adjacent elements.

m 5. Revise § 25.721 to read as follows:

§25.721 General.

(a) The landing gear system must be
designed so that when it fails due to
overloads during takeoff and landing,
the failure mode is not likely to cause
spillage of enough fuel to constitute a
fire hazard. The overloads must be
assumed to act in the upward and aft
directions in combination with side
loads acting inboard and outboard. In
the absence of a more rational analysis,
the side loads must be assumed to be up
to 20% of the vertical load or 20% of the
drag load, whichever is greater.

(b) The airplane must be designed to
avoid any rupture leading to the spillage
of enough fuel to constitute a fire hazard
as a result of a wheels-up landing on a
paved runway, under the following
minor crash landing conditions:

(1) Impact at 5 feet-per-second vertical
velocity, with the airplane under
control, at Maximum Design Landing
Weight—

(i) With the landing gear fully
retracted and, as separate conditions,

(ii) With any other combination of
landing gear legs not extended.

(2) Sliding on the ground, with—

(i) The landing gear fully retracted
and with up to a 20° yaw angle and, as
separate conditions,

(ii) Any other combination of landing
gear legs not extended and with 0° yaw
angle.

(c) For configurations where the
engine nacelle is likely to come into
contact with the ground, the engine
pylon or engine mounting must be
designed so that when it fails due to
overloads (assuming the overloads to act
predominantly in the upward direction
and separately, predominantly in the aft
direction), the failure mode is not likely
to cause the spillage of enough fuel to
constitute a fire hazard.

m 6. Amend § 25.787 by revising
paragraph (a) to read as follows:

§25.787 Stowage compartments.

(a) Each compartment for the stowage
of cargo, baggage, carry-on articles, and
equipment (such as life rafts), and any
other stowage compartment, must be
designed for its placarded maximum
weight of contents and for the critical
load distribution at the appropriate
maximum load factors corresponding to
the specified flight and ground load
conditions, and to the emergency
landing conditions of § 25.561(b)(3)
where the breaking loose of the contents
of such compartments could—

(1) Cause direct injury to occupants;

(2) Penetrate fuel tanks or lines or
cause fire or explosion hazard by
damage to adjacent systems; or

(3) Nullify any of the escape facilities
provided for use after an emergency
landing.

If the airplane has a passenger-seating
configuration, excluding pilot seats, of
10 seats or more, each stowage
compartment in the passenger cabin,
except for under seat and overhead
compartments for passenger
convenience, must be completely
enclosed.

* * * * *

m 7. Amend § 25.963 by revising
paragraph (d) to read as follows:

§25.963 Fuel tanks: general.

* * * * *

(d) Fuel tanks must, so far as it is
practicable, be designed, located, and
installed so that no fuel is released in or
near the fuselage, or near the engines, in
quantities that would constitute a fire
hazard in otherwise survivable
emergency landing conditions, and—

(1) Fuel tanks must be able to resist
rupture and retain fuel under ultimate
hydrostatic design conditions in which
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the pressure P within the tank varies in

accordance with the formula:

P =KpgL

Where

P = fuel pressure at each point within the
tank.

p = typical fuel density.

g = acceleration due to gravity.

L = a reference distance between the point of
pressure and the tank farthest boundary
in the direction of loading.

K = 4.5 for the forward loading condition for
those parts of fuel tanks outside the
fuselage pressure boundary.

K = 9 for the forward loading condition for
those parts of fuel tanks within the
fuselage pressure boundary, or that form
part of the fuselage pressure boundary.

K = 1.5 for the aft loading condition.

K = 3.0 for the inboard and outboard loading
conditions for those parts of fuel tanks
within the fuselage pressure boundary,
or that form part of the fuselage pressure
boundary.

K = 1.5 for the inboard and outboard loading
conditions for those parts of fuel tanks
outside the fuselage pressure boundary.

K = 6 for the downward loading condition.

K = 3 for the upward loading condition.

(2) For those parts of wing fuel tanks
near the fuselage or near the engines,
the greater of the fuel pressures
resulting from paragraphs (d)(2)(i) and
(d)(2)(ii) of this section must be used:

(i) The fuel pressures resulting from
paragraph (d)(1) of this section, and

(ii) The lesser of the two following
conditions:

(A) Fuel pressures resulting from the
accelerations as specified in
§ 25.561(b)(3) considering the fuel tank
full of fuel at maximum fuel density.
Fuel pressures based on the 9.0g
forward acceleration may be calculated
using the fuel static head equal to the
streamwise local chord of the tank. For
inboard and outboard conditions, an
acceleration of 1.5g may be used in lieu
of 3.0g as specified in § 25.561(b)(3),
and

(B) Fuel pressures resulting from the
accelerations as specified in
§ 25.561(b)(3) considering a fuel volume
beyond 85% of the maximum
permissible volume in each tank using
the static head associated with the 85%
fuel level. A typical density of the
appropriate fuel may be used. For
inboard and outboard conditions, an
acceleration of 1.5g may be used in lieu
of 3.0g as specified in § 25.561(b)(3).

(3) Fuel tank internal barriers and
baffles may be considered as solid
boundaries if shown to be effective in
limiting fuel flow.

(4) For each fuel tank and
surrounding airframe structure, the
effects of crushing and scraping actions
with the ground should not cause the
spillage of enough fuel, or generate

temperatures that would constitute a
fire hazard under the conditions
specified in § 25.721(b).

(5) Fuel tank installations must be
such that the tanks will not rupture as
a result of an engine pylon or engine
mount or landing gear, tearing away as
specified in § 25.721(a) and (c).

* * * * *

m 8. Revise § 25.994 to read as follows:

§25.994 Fuel system components.

Fuel system components in an engine
nacelle or in the fuselage must be
protected from damage that could result
in spillage of enough fuel to constitute
a fire hazard as a result of a wheels-up
landing on a paved runway under each
of the conditions prescribed in
§25.721(b).

Issued in Washington, DC, on February 14,
2013.

Dorenda D. Baker,

Director, Aircraft Certification Service.
[FR Doc. 2013-04812 Filed 2—-28-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2013-0026; Airspace
Docket No. 13—ANM-3]

Proposed Amendment of Class E
Airspace; Bend, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Bend, OR to
accommodate aircraft departing and
arriving under Instrument Flight Rules
(IFR) at Bend Municipal Airport. This
action would enhance the safety and
management of aircraft operations. The
geographic coordinates of the airport
would also be updated.

DATES: Comments must be received on
or before April 15, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2013-0026; Airspace
Docket No. 13—ANM-3, at the beginning
of your comments. You may also submit
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation

Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4517.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2013-0026 and Airspace Docket No. 13—
ANM-3) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: ‘“Comments to FAA
Docket No. FAA-2013-0026 and
Airspace Docket No. 13—ANM-3"". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

13844

Federal Register/Vol. 78, No. 41/Friday, March 1, 2013/Proposed Rules

phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.
Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by modifying Class E
airspace extending upward from 700
feet above the surface at Bend
Municipal Airport, Bend, OR.
Additional airspace is needed to
accommodate Area Navigation (RNAV)
Global Positioning System (GPS)
standard instrument approaches and
departures at the Airport. This action is
necessary for the safety and
management of aircraft departing and
arriving under IFR operations at Bend
Municipal airport. The geographic
coordinates of the airport would also be
updated. Class E airspace designations
are published in paragraph 6005 of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
Part 71.1. The Class E Class E airspace
designations are published in paragraph
6005, of FAA Order 7400.9W, dated
August 8, 2012, and effective September
15, 2012, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Bend
Municipal Airport, OR.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM OR E5 Bend, OR [Modified]
Bend Municipal Airport, OR
(Lat. 44°05°40” N., long. 121°12°01” W.)
That airspace extending upward from 700
feet above the surface within a 4.3 mile
radius of Bend Municipal Airport, and

within 2.2 miles each side of the 338° radial
extending from the 4.3 mile radius to 6.5 NM
northwest of the airport, and 1.0 mile each
side of the airport 360° radial from the 4.3
mile radius to 6.0 miles north of the airport,
and 1.5 miles each side of the 183° radial
from the 4.3 mile radius to 9.3 miles south
from the airport; that airspace extending
upward from 1,200 feet above the surface
bounded by a line extending from lat.
44°09'51” N., long. 121°21°05” W., to lat.
44°14’29” N., long. 121°06’59” W., to lat.
44°27'24” N, long. 121°15’42” W., to lat.
44°23'11” N., long. 121°30"16” W., thence to
the point of beginning.

Issued in Seattle, Washington, on February
15, 2013.
Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2013-04831 Filed 2—28-13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 201

[Docket ID: FEMA-2012-0001]

RIN 1660—-AA77

Change in Submission Requirements
for State Mitigation Plans

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule revises the
Federal Emergency Management Agency
(FEMA) Mitigation Planning regulations
in order to reduce the frequency of
Standard State and Enhanced State
Mitigation Plan updates by extending
the update requirement from 3 to 5
years.

DATES: Comment on the proposed rule,
including the Paperwork Reduction Act
information collection, is due on or
before April 30, 2013.

ADDRESSES: You may submit comments,
identified by Docket ID: FEMA-2012—
0001, by one of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail/Hand Delivery/Courier:
Regulatory Affairs Division, Office of
Chief Counsel, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472-3100.

To avoid duplication, please use only
one of these methods. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided. For
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instructions on submitting comments,
see the Public Participation portion of
the SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Frederick Sharrocks, Branch Chief,
Assessment and Planning Branch, Risk
Analysis Division, Federal Insurance
and Mitigation Administration, DHS/
FEMA, 1800 South Bell Street,
Arlington, VA 20598-3030. Phone: (202)
646—2796. Facsimile: (202) 646-2787.
Email:
Frederick.Sharrocks@fema.dhs.gov.

SUPPLEMENTARY INFORMATION:
Table of Abbreviations

CFR Code of Federal Regulations

DMA 2000 Disaster Mitigation Act of 2000

DHS Department of Homeland Security

EA Environmental Assessment

EIS Environmental Impact Statement

FEMA Federal Emergency Management
Agency

FMA Flood Mitigation Assistance

FOIA Freedom of Information Act

HMA Hazard Mitigation Assistance

HMGP Hazard Mitigation Grant Program

IFR Interim Final Rule

NEPA National Environmental Policy Act
of 1969

NFIP National Flood Insurance Program

NPRM Notice of Proposed Rulemaking

OMB Office of Management and Budget

PDM Pre-Disaster Mitigation

PRA Paperwork Reduction Act of 1995

RFC Repetitive Flood Claims

RIN Regulatory Identifier Number

Stafford Act Robert T. Stafford Disaster
Relief and Emergency Assistance Act, as
amended

SRL Severe Repetitive Loss

Table of Contents

1. Public Participation
A. Privacy Act
B. Submission of Sensitive Information
C. Public Meeting
D. Public Input
II. Background
A. Disaster Mitigation Act of 2000
B. Hazard Mitigation Assistance
C. Regulatory History
D. Discussion of the NPRM
E. Stakeholder Involvement
F. Proposed Revisions
G. Implementation
III. Regulatory Analyses
A. Executive Order 12866, Regulatory
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I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this Notice
of Proposed Rulemaking (NPRM).
Comments that will provide the most
assistance to the Federal Emergency
Management Agency (FEMA) in
developing this rule will refer to a
specific provision of the NPRM, explain
the reason for any comments, and
include other information or authority
that supports such comments. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided. If you submit a comment,
please include the Docket ID for this
rulemaking, FEMA-2012-0001, indicate
the specific section of this document to
which each comment applies, and
provide a reason for each suggestion or
recommendation.

A. Privacy Act

Please be aware that anyone is able to
search the electronic form of all
comments received into any of our
dockets by the name of the individual
who submitted the comment (or signed
the comment, if submitted on behalf of
an association, business, labor union,
etc.). You may want to review the
Federal Docket Management System
system of records notice published in
the Federal Register on March 24, 2005
(70 FR 15086).

B. Submission of Sensitive Information

Do not submit comments that include
trade secrets, confidential commercial
or financial information to the public
regulatory docket. Please submit such
comments separately from other
comments on the rule. Comments
containing this type of information
should be appropriately marked as
containing such information and
submitted by mail to the address
specified in the ADDRESSES section of
this NPRM. If FEMA receives a request
to examine or copy this information,
FEMA will treat it as any other request
under the Freedom of Information Act
(FOIA), 5 U.S.C. 552, and the
Department of Homeland Security
(DHS)’s FOIA regulation found in 6

Code of Federal Regulations (CFR) Part
5 and FEMA’s regulations found in 44
CFR part 5.

C. Public Meeting

FEMA does not plan to hold a public
meeting on this NPRM, but you may
submit a request for one at the address
specified in the ADDRESSES section of
this NPRM explaining why one would
be beneficial. If FEMA determines that
a public meeting would aid this
rulemaking, FEMA will hold one at a
time and place announced by a notice
in the Federal Register.

D. Public Input

FEMA welcomes comments on all
aspects of the regulatory analysis;
particularly comments regarding the
cost and benefit estimates of this
rulemaking, as well as the assumptions
used to derive those estimates.
Comments that would be most useful
are those that include supporting data
and/or provide suggestions that
decrease cost or increase benefits, while
still obtaining State Mitigation Planning
objectives.

II. Background

Hazard mitigation is any sustained
action taken to reduce or eliminate long-
term risk to people and property from
natural hazards and their effects. The
purpose of hazard mitigation planning
is to identify policies and actions that
can be implemented over the long-term
to reduce risk and future losses.
Mitigation plans form the foundation for
a community’s long-term strategy to
reduce disaster losses and break the
cycle of disaster damage, reconstruction,
and repeated damage. The planning
process is as important as the plan itself.
It creates a framework for risk-based
decision making to reduce damage to
lives, property, and the economy from
future disasters. State, Tribal, and local
governments benefit from mitigation
planning by identifying publicly-
accepted cost-effective actions for risk
reduction, focusing resources on the
greatest risks and vulnerabilities, and
building partnerships by involving
people, organizations, and businesses.
The planning process, and mitigation
plans, foster education and awareness of
hazards and risk, communicate
priorities to state and Federal officials,
and align risk reduction with other
community objectives, such as
community development. State, Tribal,
and local governments are required to
develop a hazard mitigation plan as a
condition for receiving certain types of
Federal non-emergency disaster
assistance.
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A. Disaster Mitigation Act of 2000

The Disaster Mitigation Act of 2000
(DMA 2000), Public Law 106—390, 114
Stat. 1552, amended the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (Stafford Act) and
provided an opportunity for States,
Tribes, and local governments to take a
new and revitalized approach to
mitigation planning. Section 104 of
DMA 2000 continued the requirement
for a State mitigation plan as a condition
of non-emergency disaster assistance,
and created incentives for increased
coordination and integration of
mitigation activities at the State level.
DMA 2000 repealed Section 409 of the
Stafford Act, which required mitigation
plans and the use of minimum
standards, and replaced it with two
separate sections of the law: Mitigation
planning in section 322 (codified at 42
U.S.C. 5165), and minimum codes and
standards in section 323 (codified at 42
U.S.C. 5165a). FEMA previously
implemented section 409 through 44
CFR part 206, Subpart M. The DMA
2000 planning requirements were
placed in 44 CFR part 201 to reflect the
broader relevance of planning to all
FEMA mitigation programs, while the
minimum standards remained in 44
CFR part 206, Subpart M.

Section 104 of DMA 2000 and
FEMA'’s implementing regulations
emphasize the need for State, Tribal,
and local entities to closely coordinate
mitigation planning and
implementation efforts. The planning
process provides a link between State,
Tribal and local mitigation programs.
Both State level and local plans should
incorporate mitigation implementation
strategies and sustainable recovery
actions. FEMA also recognizes that
governments are involved in a range of
planning activities and that mitigation
plans may be linked to or reference
hazardous materials and other non-
natural hazard plans. Improved
mitigation planning will result in a
better understanding of risks and
vulnerabilities, as well as expedite
implementation of measures and
activities to reduce those risks, both pre-
and post-disaster.

DMA 2000 included a provision for
increased Federal funding for hazard
mitigation measures for States with
approved mitigation plans. 42 U.S.C.
5165(e). FEMA implemented this
provision through development of a
new two-tiered State mitigation plan
process: Standard State Mitigation
Plans, which allow a State to receive
Hazard Mitigation Grant Program
(HMGP) funding ranging from 7.5 to 15
percent of disaster grants awarded by

FEMA, depending on the total estimated
eligible Stafford Act disaster assistance,
and Enhanced State Mitigation Plans,
which allow a State to receive HMGP
funds based on 20 percent of the total
estimated eligible Stafford Act disaster
assistance. 44 CFR 201.5. Enhanced
State Mitigation Plans must meet the
requirements for Standard State
Mitigation Plans at 44 CFR 201.4 and
must also demonstrate that the State has
developed a comprehensive mitigation
program, that it effectively uses
available mitigation funding, and that it
is capable of managing the increased
funding.

B. Hazard Mitigation Assistance

FEMA'’s Hazard Mitigation Assistance
(HMA) grant programs provide funding
for eligible mitigation activities that
reduce disaster losses and protect life
and property from future disaster
damages. Currently, FEMA administers
the following HMA grant programs:

e Hazard Mitigation Grant Program
(HMGP) assists in implementing long-
term hazard mitigation measures
following Presidential disaster
declarations. Funding is available to
implement projects in accordance with
State, Tribal, and local priorities. HMGP
grants may fund the updating of
mitigation plans.

¢ Pre-Disaster Mitigation (PDM)
provides funds on an annual basis for
hazard mitigation planning and the
implementation of mitigation projects
prior to a disaster. The goal of the PDM
program is to reduce overall risk to the
population and structures, while at the
same time reducing reliance on Federal
funding from actual disaster
declarations. PDM grants may fund the
updating of mitigation plans.

¢ Flood Mitigation Assistance (FMA)
provides funds on an annual basis so
that measures can be taken to reduce or
eliminate risk of flood damage to
buildings insured under the National
Flood Insurance Program (NFIP). FMA
grants may fund the updating of
mitigation plans.

¢ Repetitive Flood Claims (RFC)
provides funds on an annual basis to
reduce the risk of flood damage to
individual properties insured under the
NFIP that have had one or more claim
payments for flood damages.

¢ Severe Repetitive Loss (SRL)
provides funds on an annual basis to
reduce the risk of flood damage to
residential structures insured under the
NFIP that are qualified as SRL
structures.

FEMA’s HMA grants are provided to
eligible applicants (States/Tribes/
Territories) that, in turn, provide
subgrants to local governments and

other eligible entities. Subgrantees may
be a State agency, local government,
private nonprofit organization (for
HMGP only), or Indian Tribal
government. Indian Tribal governments
acting as a subgrantee are accountable to
the State grantee. The applicant selects
and prioritizes subapplications
developed and submitted to them by
subapplicants. These subapplications
are submitted to FEMA for
consideration of funding.

Under FEMA’s mitigation grant
programs there is a standard cost share
formula in which the Federal
government provides 75 percent of the
project cost and the State or subgrantee
provides 25 percent. In general, hazard
mitigation assistance is restricted to a
percentage of total Federal contributions
for a major disaster, which currently
ranges from 7.5 to 15 percent depending
on the estimated aggregate amount of
Federal grants for that disaster. 42
U.S.C. 5170c(a). Indian Tribal
governments that meet the requirments
for Enhanced State Mitigation Plans
may also be considered for increased
HMGP funding. 44 CFR 201.3(e)(3).

C. Regulatory History

FEMA'’s February 26, 2002 Interim
Final Rule (IFR), entitled ‘“Hazard
Mitigation Planning and Hazard
Mitigation Grant Program,” 67 FR 8844,
implemented section 322 of the Stafford
Act by adding a new part 201 to 44 CFR.
The IFR discontinued the requirement
under former section 409 of the Stafford
Act that States revise their mitigation
plan after every disaster declaration, but
included the requirement that Standard
State Mitigation Plans had to be updated
by November 1, 2003 1 and resubmitted
to the appropriate Regional Director for
approval every 3 years from the date of
the approval of the previous plan in
order to continue program eligibility.
Additionally, the IFR provided criteria
for Enhanced State Mitigation Plans and
required that for States to be eligible for
the 20 percent HMGP funding, the
Enhanced State Mitigation Plan must be
approved by FEMA within the 3 years
prior to the current major disaster
declaration, and resubmitted for
approval every three years. On October
31, 2007, FEMA published a Final Rule
adopting, without substant